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IN THE 
Supreme Court of Appeals ·of Virginia 
AT RIDHl\IIOND. 
Record No. 2016 
DR. A. M. OvVEN 
versus 
R. H. REYNOLDS. 
I 
:-, .,.PETITION FOR WRIT OF ERROR AND SUPER-
I S~DEAS. 
I 
To the Honorable, the Chief Justice and. the Justices of the 
Supreme Court of Appeals of Virginia: 
Your petitioner, Dr. A. M. Owen, shows unto your Honors 
that he is aggrieved by a final order and judgment entered 
by the Circuit Court of Pittsylvania County, Virginia, on 
the 28th day of 1\fay, 1938, by the terms of which order and 
judgment it was held that your petitioner 'vas not lawfully 
appointed or elected a 1nember of the County School Board 
of Pittsylvania County from Staunton River District, but 
that, on the contrary, one R. H. R.eynolds. had been legally 
· and validly appointed as such me1nber of said Board, and 
is now entitled to act as such instea.d of your petitioner, and 
your petitioner respectfully prays that he may be awarded 
a writ of error and .r;u,persedeas to said order and judgment. . 
.A transcript of the order and judgment and the proceed-
ings in the trial court is herewith presented. ·References 
are to the pages of the manuscript record. 
I~. 
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THE CASE. 
On ]\{arch 24, 1938, R. II. Reynolds filed his petition for 
a Writ of Q~w W a1·ranto in the Circuit Court of Pittsyl-
vania County, in which he prayed that the title, the· office 
of member of the School Board of Pittsylvania County, Vir-
ginia, from Staunton River District, be. vested in the said 
R. H. Reynolds instead of Dr. A. l\L Owen for reasons set 
forth at great length in said petition (R., pp. 1-7). On said 
24th day of March, 1938, an order was entered awarding 
a Writ of Qtto Warranto against your petitioner returnable 
to the next term of the Circuit Court of Pittsylvania County 
(R., pp. 19-20), and said \Vrit was served on your petitioner 
on April 1, 1938 (R., p. 21). Your petitioner appeared and 
demurred to the petition ( R., pp. 22-25), and also filed an 
answer thereto (R .. , pp. 26-35). The cause came on to be 
heard on the petition, demurrer and answer and on a stipu-
lation of facts made a part of the record on the 28th day· of 
1\tiay, 1938, at which time the final order and judgment com-
plained of 1vas ente~·ed (R., pp. 49-51). 
The substantial finding of the trial Court is as follows: 
''Upon consideration whereof the Court being of the 
opinion that the appointrnent of Dr. A. l\L Owen as member 
of the County School Board of Pittsylvania County, Vir-
ginia, on December 2nd, 1937, was illegal and invalid doth 
so decide; and the Court being of the opinion that the ap-
pointment of petitioner, R. H. Reynolds, on the 23rd day 
of February, 1938, as 1nember of said County School Board 
was a valid and legal appointment doth so decide; and that 
the said R. JJ. Reynolds is a n1ember of said School Board 
from Staunton River District, his term beginning on date 
of his qualification, and continuing to expiration of the term 
ending June 30, 1940'' (R .. , p. 50). 
THE FACTS. 
The facts appear in the petition, the answer and stipula-
tion of facts and are undisputed. On July 31, 1926, the Judge 
of the Circuit Court of Pittsylvania County, in vacation, in 
compliance with Sec. 653 of the Code, appointed Frank ]\far-
shall, C. D. Bryant and W. P. Coles n1embers of the School 
Trustee Electoral Board for Pittsylvania County for a term 
ending August 1, 1930, and all three of the gentlemen named 
qualified before the Clerk of said Court. On 1\farch 2, 1928, 
the Judge of said Court, iu vacation, appointed H. E. Spes-
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sard a member of said board in the place of W. P. Coles, 
resigned. On July 24, 1930, the said Court, in term time, 
reappointed Frank lVIarshall, C. D. Bryant and H. E. Spes-
sard as members of said Board for a term of four years 
each, beginning August 1st, 1930, and ending August 1st, 
1934 ( R., pp. 2, 19). Neither of the three gentlemen named 
qualified under said reappointn1ent, but they acted as the 
School Trustee Electoral Board continuously thereafterwards 
until January 10, 1938. They perfonued the duties of the 
Board continuously during that titne, and were recognized as 
such by the public generally. Neither the Circuit Court of 
Pittsylvania County nor the Judge thereof, in vacation, made 
any appointment of a School Trustee Electoral Board or 
any member thereof from July 24, 1930, until .January 10, 
1938 (R., pp. 47-48). On the last mentioned date the Judge 
of the Circuit Court of Pittsylvania County, in vacation, 
entered an order declaring the existence of a vaeancy in the 
office of School Trustee Electoral Board for said County 
and appointing- C. D. Bryant, Dr. L. C. Vvomack and V. A. 
~{otley n1embers of said board for an unexpired term end-
ing within thirty days after July 1, 1938, and the three gen-
tlemen mentioned in said order qualified under said appoint-
ment on January 11th and 13th, 1938 (R., pp. 9-11). 
On December 2nd, 1937, Frank 1\iarshall, C. D. Bryant and 
H. E. Spessard undertaking to act as the School Trustee 
Electoral Board of Pittsylvania County met at Piedmont 
Warehouse in Danville, Virginia, and appointed or elected 
your petitioner, Dr. A. M. Owen, as a n1ember of the County 
School Board of Pittsylvania County fron1 Staunton River 
District to fill a vacancy then existing (R., pp. 3-4). They 
did not "give notice by publication for two successive weeks" 
* * * of the time and place and purpose of such meeting. On 
December 6, 1937, your petitioner, Dr. A. l\f. Owen, quali-
fied before the Clerk of the Circuit Court of Pittsylvania 
County and entered upon the discharge of his duties as mem-
ber of the County School Board of Pittsylvania County from 
Staunton River District, attending the meetings of said Board 
and participating therein on December 6, 1937, January 3, 
1938, February 7, 1938, Jviarch 7, 1938, and April 4, 1938 
(R., pp. 22, 47, 48). 
On January 19, 1938, C. D. Bryant, Dr. L. C. Womack and 
V. A. l\fotley undertook to meet and organize as a School 
Trustee Electoral Board by the election of V\T omack as Chair-
man and lVIotley as Secretary, and on February 2, 1938; it was 
determined by these three gentlemen that they would, on Feb-
ruary 23rd, 1938, hold a public meeting at 10 :00 o'clock A. M. 
f .. -----
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at the courthouse at Chatham ''for the purpose of appoint~ 
ing the members of the County School Board qf Pittsylvania 
County", and it was provided that notice of said meeting 
.should be published in the County paper for two weeks (R., 
pp. 4-5)_. Su~h notice was, in fact, published, and on Feb-
ruary 23, 1938, the proposed meeting was held for the pur-
pose of "appointing the whole School Board'.' (R., pp. 14-16), 
but upon the occasion of the meeting, Womack, Motley and 
Bryant, undertaking to act as a· School Trustee Electoral 
· Board, determined to fill what they regarded as hvo vacancies, 
one from Banister District and one from Staunton ·River 
District, which last mentioned position was then being filled 
by your petitioner, Dr. A. M. Owen, by virtue of his appoint-
ment a~ aforesaid. .A.t that meeting R. H. Reynolds was 
selected by Messrs. Womack and 1\!Iotley as a member of the 
County School Board of Pittsylvania County from Staun-
ton River District, and on the same day the said R. H. Rey-
nolds undertook to qualify under said appointment by ap-
pearing· before the Clerk of the Circuit Court of Pittsylvania 
County and subscribing to and taking the oath of office 
prescribed by law (R., p. 17). On March 7, 1938, your pe~ 
titioner, Dr. A. M. Owen, and the said R. II. Reynolds both 
appeared at the regular monthly meeting of the County School 
Board of Pittsylvania County, and both claimed to be mem-
bers of said Board from Staunton River District, whereupon 
the said Board recognized your petitioner as the- member 
from Staunton River Distrjct, and refused to recognize the 
said R. H. Reynolds as such member, whereupon these pro-
ceedings were instituted. 
ASSIGNAIENTS OF ERROR. 
(1) The Court erred in overruling the demurrer to the pe-
tition of R. H .. Reynolds. · 
(2) The Court erred in striking from the answer of Dr. 
A. J\II. Owen the language mentioned in paragraph 11, begin-
ning on page 3, and fully set out in the final order. 
(3) The Court erred in deciding.that ''the appointment. of 
Dr. A. M. Owen as member of the County School- Board on 
December 2nd, 1937, was illegal and invalid". 
( 4) The Court erred in deciding that "the appointment of 
* * * R. H. Reynolds on the 23rd of February, 1938, as mem-
ber of said County School Board was a valid and legal ap~ 
pointm~nt ". . 
(5) The Court erred in deciding "that the said R. H. Rey-
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District, his term beginning on date of his qualification and 
continuing to expiration of the term ending' June 30, 1940". 
QUESTIONS OF LAW. 
. 
Your petitioner, in support of his Assignments of Error, 
insists upon the correctness and applicability of the follow- . 
ing propositions of law: 
(A) The claimed and pretended election or appointment 
of R. H. Reynolds on the 23rd day of February, 1938, by 
L. C. Womack, V. A. 1\iotley and C. D. Bryant was void 
because the parties named had no legal authority to act as 
a School Trustee Electoral Board. 
(B) In any event, Bryant, 1\'[arshall and Spessard were 
as of December 2, 1937, the de facto and the de jure Scho.ol 
Trustee Electoral Board for Pittsylvania County, and had · 
the power to elect or appoint Owen to fill a vacaney then 
existing. 
(C) The requirement of Section 653 of the Code that the 
School Trustee Electoral Board shall give notice by pub-
lication ·of the time and place of a meeting for the pur-
pose of appointing mmnbcrs of the County School .Board, is 
directory and not mandatory. 
(D) In any event, the provision as to notice by publication 
does not apply to the filling of vacancies. 
ARGUMENT. 
THE CLAIMED AND PRETENDED ELECTION OF 
R. H. REYNOLDS ON'TTIE 23RD DAY OF FEBR.UARY, 
1938, BY L. C. WO~{ACI{, V. A. ~IOTLEY AND C. D. 
BRYANT WAS VOID Bl~CA.USE THE PARTIES NAl\iED 
HAD NO LEGAL AUTHORITY TO ACT AS' A SCHOOL 
TRUSTEE ELECTOR.AL BOARD. 
The contention here asse'rted by the respondent is based 
upon the proposition that the failure of the Circuit Court 
of Pittsylvania County or the Judge thereof, in vacation, to 
appoint a School Trustee Electoral Board within thirty days 
after the first day of ,July, 1934, had the effect of continuing 
the School Trustee Electoral Board then in office~ to-·wit, 
C. D. Bryant, Frank l\£arshall and I-I .. E. Spessard, for a 
period of four years; that no vacancy existed in the mem-
bership of said Board on the lOth day of January, 1938, 
and that, therefore, the order entered by the Circuit Court of 
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Pittsylvania County on said date, attempting to appoint 
Won1ack, l\iotley and Bryant, was null .and void a11d of no 
effect. It is submitted that Section 653 of the Code confers 
the entire power possessed by the Circuit Court of Pittsyl-
vania County in the premises. That power is to appoint a 
School Trustee Electoral Board within thirty days after July 
1st of certain prescribed years and to fill vacancies which 
may occur in the n1en1hersl1ip of said Board. The petition, 
of course, shows on its face that the plain requirmnent of 
the statute with respect to the a ppointmcnt of a Board at. 
a specified time was not complied with. The only remaining 
question is as to whether or not there was a vacancy or 
vacancies_ existing as of January, 1938. 
vVe submit on this question the case of Chadd~tck v. Burke, 
103 Va. 694, 49 S. E. 976, is controlling. In that case the 
Circuit Court of Culpeper County awarded a peremptory 
writ of mandamus requiring Chadduck to surrender the office 
of Superintendent of the Poor to Burke. Chadduck had 
held the office for several terms. The last term for which he 
had been appointed would have expired on June 30, 1903, but 
under the constitution of 1902, the term of his office was made 
to begin on January 1, 1904, and provision was made for him 
to continue in office until that time. By the terms of Acts, 
1902-03-04, p: 742, it was provided that the County Judge 
should, upon recomn1endation of the Board of Supervisors, 
appoint a Superintendent of the Poor prior to J anua.ry 1, 
1904. It was further provided that the County Judge n1ight 
reject the Board's recon1mendation, and unless within thirty 
days thereafterward the Board recommended another person 
suitable for the office, the County Judge should fill the office 
by his own appointment. On Decen1b~r 31, 1903, the Board 
recommended Burke for appointment for a term of four 
years, comn1encing January 1, 1904. On January 11, 1904, 
the Judge rejected this recommendation and forthwith pro-
ceeded, without any further recommendation of the Board, 
to appoint Chadduck for a term of four years, beginning 
January 1, 1904. In holding this action to be invalid, the 
Court said: 
''A court has no original or inherent power to appoint 
to office. Its sole power to perform the act is derived fro1n 
the Legislature. The statute conferring the power must, 
therefore, be strictly pursued when the power is exercised. 
It is manifest that the appointment made by the county judge 
was void and of no effect, because of the failure to observe the 
requirement of the statute, \vhich was mandatory, provid-
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ing that he should make the appointment on the recommen-
dation of the Board of Supervisors, unless the Board should 
fail to recommend a person, in his judgment suitable, for 
thirty days after his rejection of the preceding recommen-
dation, in which latter case alone had he the power to fill 
the office by his own appointn1ent" (697). 
It was contended under the facts above set out that a 
vacancy existed in the office, which the Judge was authorized 
to fill under Section 106 of the Act of December 18, 1903. 
The language of this .A.ct insofar as power to fill vacancies 
is concerned is the same as that used in Section 653 of the 
Code. vVith respect to this contention the Court said: 
"It is said that the word 'vacancy', as applied to an 
office, has no technical meaning; that an office is vacant 'or 
not according to whether it is· occupied by one who has a 
legal right to hold it and to exercise the powers and per:-
form the duties pertaining thereto. A vacant office is one 
without an incumbent. ~Vacancy in office is one thing and 
term is another. An office nmy be vacant and :filled many 
tin1es during a tern1 of four years ; but it cannot become 
vacant at the end of a. term where the incumbent is au-
. thorized to hold over, for the instant the successor is duly 
appointed, and has qualified he becomes entitled to the office, 
and there has been no hiatus at all. So long-, therefore, as 
an office is supplied with .an incun1bent, in the 1nanner pro~ 
videcl by the Constitution or law, who is legally qualified to 
exercise the powers and perfonn the duties 'vhich appertain 
to it, the office is not vacant. Section 106 of the Act under 
consideration, contemplates and has reference alone to vacan-
cies occurring during the tel'ln of an office, by death, resig-
nation, removal and the like. It does not refer to nor con-
template the filling of an office for the ensuing term, upon 
the expiration of the preceding term; that was fully pro-
vided for by section 95 of the saine Act, which has already 
been adverted to. 
''The regular tern1 of the plaintiff in error expired, under 
the law, on the 1st day of January, 1904, but he was just as 
fully. authorized by law to hold the office and exercise the 
powers and perform the duties appertaining to it after that 
time, until his successor had been duly appointed and quali-
fied, as he was before the expiration of his regular term. 
Indeed, the period between the expiration of his term and 
the qualification of his successor is as much a part of the in-
cumbent's term of· office a.s the fixed statutory period, when 
the law provides that he shall hold until his successor quali-
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:fies. * * * As far as our investigation has gone, the great 
weight of authority upholds the' view that wherever the la'v 
provides. for an incumbent holding over until his successor 
has been appointed and qualified, there is no vacancy in the 
office at the expiration of the fixed term" (698-699}. 
Subsequently, on the 19th day of April, 1904, the Circuit 
Judge of Culpeper County, upon the recommendation of 
the Board of Supervisors, entered an order appointing Burke 
to fill the office in controversy. This Court held that the 
Circuit Court of Culpeper was without power to fill the office 
originally until 1907, and that as to the filling of a vacancy, 
no vacancy existed, and, therefore, the order of April 19, 
1904, was invalid and of no effect. It is difficult for us to 
conceive of a case in which the facts would be more squarely 
in point with the facts shown by the petition in this case to 
have existed with respect to the order of the Circuit Court 
of Pittsylvania of Jan nary 10, 1938 .. 
In addition to the cases cited in this opinion, we refer 
the Court to a statement made by the Annotator at 50 L. R. A .. 
(N. S.) 368 as follows: 
''In quite a body of decisions, the Courts have held that 
upon the expiration of a term, there is not a vacancy to be 
filled by the general appointing· power where the. prior in-. 
cumbent was entitled to hold until his successor was elected 
and qualified.'' 
The Annotator cites a host of cases from many different 
jurisdictions sustaining the view. The Court's attention is 
further directed to Mount v. Howell (N. J., 1914), 89 Atl.. 
. 977. 
We are not unmindful of the case of F1rantz v. Davis, 144 
Va. 320, 131 S. E. 784, but in our view that case in no wise 
weakens the doctrine of Chadd~tck v. Burke, supra. Indeed, 
the Court quotes from that case with entire approval, but 
holds that because the statutes, with respect to contested 
elections, particularly S~c~ion 267 of the Code, make distinct 
provision for the filling of an office in the case of a eont<?.sted 
election that, therefore, the n1le of Ohadduck v.l3ttrke (which 
is sound generally), has been by legislative action changed 
in the case of contested elections only. We quote from the 
opinion: 
''For Davis, the respondent, it is earnestly contended that 
. the case of Chadduck v. Burke, 103 ·va. 694, 49 S. E. 976, is 
decisive, because in that case it was held that the incum-
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bent of the office there involved, superintendent of the ·poor 
of Culpeper county, held over, notwithstanding the expiration 
of his term of office, and that no vacancy existed therein. 
That case is very clear authority for the general rule that 
the word 'vacancy' as applied to an office has no technical 
meaning; that an office is vacant or not according to whether 
it is occupied by one who has a legal right 'to hold it and to 
exercise the powers and perform the duties pertaining there-
to, and this is there said: 'A vacant office is one without 
an incumbent. Vacancy in office is one thing and term is 
·another. An office may be vacant and filled many times dur-
ing a term of four years; but it cannot become vacant at the 
end of a term where the incumbent is authorized to hold over, 
for the instant the successor is duly appointed and has quali-
fied he becomes entitled to the office, and there has been no 
hiatus at all. So long, therefore, as an office is supplied with 
an incumbent, in the manner provided by the Constitution 
or law, who is legally qualified to exercise the powers and 
. perform the duties which appertain to it, the office is not 
vacant.' 
''This construction has been quite generally approved. 
Dillon on Municipal Corporations (5th Ed.), 'sec. 414; Throop 
on Public Officers, sec. 312, p. 315 ; Mechem on Public Officers 
and Offices, sec. 129 ; 29 Cyc. 1399 ; 22 R. C. L. 438; ~IcCrnary 
on Elections (4th Ed.), sec. 349. It is unnecessary to revie'v 
the cases. 
''Upon this the respondent, Davis, ~bases his claim to hold 
the office, notwithstanding· the expiration of the term for 
which he was elected. If this were all, our task would be 
simple, and we should be bound to hold that Davis is entitled 
to the office. This case, however, requires the construction 
of different statutes from those wl1ich were construed in 
Chadduck v. Burke, supra" (324-325). 
The Court then points out how certain provisions of the 
Code dealing with the event of a contested election and a • ,· 
finding that there is no valid election and applies these statutes 
in the case then before them. Of eourse, these sections of 
the Code have no application in the pending case. 
If Chadduck v. Burke is sound (and we have been unable 
to find any expression of the Virginia Oourt that questions 
its soundness) then C. D. B.ryant, Frank Marshall and H .. E. 
Spessard were entitled to serve as members of· the School 
Trustee Electoral Board of Pittsylvania County until they 
'vere f:?UCceeded by appointees of the Circuit Court of Pittsyl- · 
vania or the Judge thereof, in vacation, made by proper 
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order within thirty days after July 1, 1938; the, order of 
January 10, 1938, appointing L. C. Womack, V. A. Motley 
and C. D. Bryant was a nullity, and these three named parties 
took no authority or po,ver thereunder; the action of vV omack, 
~iotley and Bryant 011 February 23, 1938, in attmnpting 
to appoint or elect R. H. ,Reynolds a 1nember of the School 
Board of Pittsylvauia County was entirely unwarranted and 
without lawful authority, and Reynolds, upon the basis of such 
a pretended or daimed election, has no standing in any ·court 
to challenge the title of your petitioner to said office. 
IN 4-NY EVENT, BRYANT, 1\fA.RSHALL AND SPES-
SARD WER.E, AS OF DECEl\IBER 2, 1937, THE DE 
FACTO AND THE DE JURE SCHOOL TRUSTEE ELEC-
TORAL BOARD FOR PITTSYLVANIA COUNTY, AND 
I-IAD THE POWER TO ELECT OR APPOINT OWEN TO 
FILL A VACANCY THEN EXISTING. 
This proposition is based upon the elementary principle 
that an incumbent of an office holds over until his successor is 
elected or appointed and qualifies. In such case, he is both a 
de jure and a de facto officer. People, ex rel., William..s v. 
Reid, 11 Colo. 138, 17 Pac. 302; lltiilford v. Pou;rwr, 126 In-
diana 528, 26 N. E. 484; State, ex rel., Bickford v. Fabrick, 
16 N. D. 97, 112 N. W. 74. 
It would seem that so far as Virginia is concerned, the 
plain terms of Section 653 of the Code and Section 33 of 
the Constitution 11eed 110 interpretation, but, in addition to 
the cases of Chadduck v. Bttt·ke, supra, and F1rantz v. D·avis, 
supra, we cite Kilpab·ick v. Sm.ith, 77 Va. 347; Branha;m v. 
Long, 78 Va. · 352. 
THE REQUIREMENT OF SECTION 653 OF THE CODE 
THAT THE SCI-IOOL TRUSTEE ELECTOR.AL BOARD 
SHALL GIVE NOTICE BY PUBLICATION OF . THE 
.• TIME AND PLACE OF A M:EETING FOR TI-IE PUR-
POSE OF APPOINTING ~IEMBERS OF THE COUNTY 
SCHOOL BOARD IS DIRECTORY AND NOT MAND:A-
TORY. 
In support of this contention, the Coutt's attention is 
directed to the case of 11!lea.rs v. Dexter, 86 Va. 828, 11 S. JiJ. 
528. In that case the Court had under consideration Section 
3457 of the Code of 1887, which was then substantially tbe 
same as S'ection 6339 of the Code of 1919. By the terms of 
the statute, it w·as provided that a person intending to apply 
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for a transcript of the record with a Yiew to applying for 
an appeal or a writ of error" shall notify the opposite party 
or his counsel if either reside in this State of his intention; 
and no clerk of any court shall make out and deliver such 
transcript unless it is made to appear that such notice was 
given". And further, "a certificate of the clerk stating the 
fact shall in every case accon1pany the transcript 'vhen pre-
sented to an appellate Court or Judge". In the case under 
consideration there was no such certificate accompanying 
the transcript. Observe, if you please, that the language of 
the statute in both instances, that is to say, the requirement 
as to notice and the requirement as to the certificate of the 
clerk, contains the word "shall". The purpose and object 
of the notice is quite apparent, to-wit, that the opposite party 
may take such steps as he may deem necessary to see tha.t 
the record is fully and properly copied. HoweYer, notwith-
standing the use of the word ''shall'', the Court held that 
the requirement 'vas directory and not mandatory. In dis-
cussing the question the Court said : · , 
''The statute, althoug·h it requires a certificate that notice· 
was given, ·does not declare that if such certificate is not 
given, the transcript shall be void, or that the apneHate court 
or judge shall not take cognizance of the case ; and if such had 
been the intention of the legislature, it would doubtless ha·ve 
been expressed in clear and unmistakable terms. * * * 
''In respect to statutes, it has long been settled,'' says 
Judge Cooley, "that particular provisions niay ·be regarded 
as directory merely; by which is 1neant that they are to be 
considered as giving directions which ought to be followed, 
but not as so limiting the power in respect to which the direc-
tions are given that it cannot be effectually exercised with-
out observing· them." Cooley, Const. "Linl. 74. In Rex v. 
Loxdale, 1 Burr. 447, Lord ::Mansfield said that there is a 
known distinction between circlnnstances which are ''of the 
essence of a. thing required to be done'' by an act of Par-
liament, and clauses merely directory; and the doctrine of 
this and silnilar cases was approved in French v. l~duJards, 
13 Wall. 506, where the Court said: 'There are undoubtedly 
many -statutory requisitions intended for the guide of of-
ficers in the conduct of business devolved upon them, which 
do not limit their powers or render its exercise in disregard 
of the requisitions ineffectual. Such generally are reg-ula-
tions designed to secure order, system and dispatch in pro-
ceedings, and by a disregard of which the rights of parties 
interested cannot lJe injuriou~;ly affected.' " (829, 830, 831.) 
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We submit that everything which the Court said in Mears 
v:. Dext(3r, supra, applies with equal force to the present case. 
rhe· statute (Section 653) requires notice by publication, but. 
does, not declare tha.t in the absence of such notice an elec-
tion or appQintment shall be void. Mears v. Deaner, snpra, 
has been cited with approval as late as September 1R, 1924. 
Brame v. The GuarO/Jttee Fi'IUMWe Cornpanry, lnco·rporated, 
139 Va. 394, 399, 124 S. E. 477. 
Moreover, a. very recent case (Watson v. Coles (~farch 10,. 
1938), 195 S. E. 506, 509) holds that the provision of Section 
5992 of the Code to the effect that the clerk ''shall, at least 
ten days before any term of such court * • * p1·oceed to dra\V 
· · the jury by notice, etc.'', is directory and not mandatory .. 
The Court's attention is also directed to the following 
cases from other jurisdictions: 
In the. case of Enid v. Charnplin Refining 0 ompany (Okla.,. 
1925), 240 Pac. 604, the. Court had under consideration a 
statute authorizing county commissions to hear and deter-
mine allegations of erroneous assessments "on application of 
any person or persons who shall show by affidavit good cause 
. for not having attended the meeting of the County Board of 
Equalization for the purpose of correcting such error". In 
that case the applicant for corrections failed to make tbe 
affidavit required. The provision of the statute was held 
to be directory and not mandatory. . 
In State ea; rel. Lincoln v. Bird (Mo., 1922), 244 S. W. 938, 
the Court had under consideration the matter of the legality 
of the creation~ and· organization of a consolidated school dis-
trict. The statute governing the matter seemed to require 
the posting of notices and plats of the proposed consolidated 
. district. One provision of the statute was as follows: 
''Provided, that all plats and notices posted as required 
in this section shall not be :filed or posted unless approved 
and signed by the county superintendent of all counties in 
which any part of such proposed district shall lie.~' 
The facts showed that the plats were not signed by the 
county superintendent, although the notices were. The· Court 
held the provision to be directory and not mandatory. 
In Yengel v. Allen (Iowa, 1917), 161 N. W. 631, the Court 
had under consideration the matter of the establishment of 
certain hig-hways, and 8ection 1490 of the Iowa Code re-
quired that: 
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"1'lileposts be set up at the end of every mile, and the 
distance marked thereon, and stakes must be set at each 
change of direction, on which shall be marked the bearings 
of the new course. Stakes n1ust also be set at the crossing 
of fences and streams, and at intervals in the prairie not 
exceeding a quarter of a mile each ; in the timber the course 
must be indicated by trees suitably blazed." 
And further the Iowa law seemed to require that the com-
missioner's report show the number of bridges required and 
the probable costs thereof. Both provisions were held to be 
directory and not mandatory. 
. In an Appeal of Spence·r (Conn., 1.905), 61 Atl. 1010, the 
Court had under consideration a statute requiring that the 
decision of railroad commissioners relating to grade cross-
ings shall be comn1unicated to petitioners and to all persons 
to whom notice of hearing on the petition was given. It 
was held that the requirement was directory and not man-
datory. · 
In School District No. 61 v. Consolidated District No. 2 
(Okla., 1925 ), 237 Pac. 1110, it was held that: 
''The provision of section 10602, C. S. 1921, relating to 
the time of notice of the filing of application for transfer · 
of pupils from one school district to another, and the mode 
prescribed for n1aking transfer of pupils, are directory a1~d 
not mandatory, and a substantial compliance with san1e by 
the county superintendent is sufficient, in the absence of proof 
of material' injury or substantial injustice resulting there-
from to the aggrieved party.'' 
I-Iowever, insofar as similarity in facts are concerned, we 
con~eive that the case of Wait v. So'U,thern Oil db 'l'ar Cornpany 
(Ken., 1.~25), 273 S. W. 473, is more nearly in point to the 
present case. In that cnse a I{entucky statute provided 
that before a council should order the improvement of a. 
street, etc., it should adopt a resolution designating the street 
to be improved and setting out in g~neral terms "the chai·ac-
ter and extent of 'the proposed improvement and declaring 
such improvement to be a ~ecessity. The statute further pro-
vided that ''such resolution shall be published in one or 
more issues of a newspaper * • • at least thirty days before 
the ordinance ordering such improvements scall pass''. Ap-
parently, abutting property owners were liable for part of 
the costs ·of improvements, and provision was made that an 
owner of more than fifty (50%) per cent of abutting prop-
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erty might file a written petition designating the material 
to be used in the construction or protesting against the im-
provements. It was further provided that the petition of 
protest should be transn1itted to the council and in the event 
that the same should be filed, the in1proven10nts should not 
be made unless an ordinance ther~for should be passed by a 
two-thirds vote of the council. In the case referred to, no 
resolution provided for had been adopted, and, of course, 
there had been no publication of such a resolution. An ordi-
nance providing for the improven1ent was adopted without 
either of the necessary preliminaries. The defendant, vVait, 
insisted that by this course of action "he had been thus de-
prived of his right to protest against the improvement". 
The I{entucky Court held that the provisions as to the reso-
lution and the publication thereof were directory only. It 
refers to two other I{entucky cases and then says : 
''But the statute before the court in these cases differs 
from the statute here, in that the statute here authorizes 
the city council to disregard the protest by a two-thirds vote. 
We see no reason why the council may do in the 
beginning what it n1ay do in the end, and conclude that the 
statute should be regarded as directory, where the ordinance 
is passed by a. two-thirds vote of the council.'' 
we insist that this reasoning is peculiarly applicabie to 
the present case. If the School Trustee Electoral Board had 
complied with the provisions of Section 653 as to notice by 
-publication, and if, as a result thereof, there had been an 
absolute unanimity of public opinion against the election 
or appointment of the respondent and in favor of the election 
or appointment of the petitioner, nevertheless, it was within 
the power and th~ right of the School Trustee Electoral Board 
as then constituted to ignore such unanimous public. senti-
ment and select the respondent as a member of the Pittsyl-
vania County School Board. Paraphrasing the opinion of 
the K~ntucky Court: V/ e see no reason why the School Tru~­
tee Electoral Board may not do in the beginning what it may 
do in the end and conclude that the statute should be regarded 
as directory where the selection of a School Trustee is made 
by a majority action of said School Trustee Electoral Board. 
Another case which, as 've see it, is peculiarly in point is 
The State, ex rel. MiUendorf v. Hm~sing (1918), 10 Ohio 
App. 205. This case involved the filling of a vacancy in the 
office of member of the board of education of Amity special 
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of the General Code of Ohio distinctly provided that such a 
vacancy should be filled by the board ''at its next regular or 
special meeting, or as soon thereafter as possible''. The pur-
pose of such a provision is obvious. It is precisely the smne 
as that of the provision in Section 653 of the Virginia Code 
·with respect to notice by publication. The object to be at-
tahled is to give the public an opportunity of expressing its 
views and making the sa1ne known to those charged with 
the responsibility of filling the vacancy. lVIittendorf had been 
defeated by the people for re-election. He had been guilty 
of misconduct as treasurer and clerk of the board. His then 
term would have expired January 7, 1918. At a meeting held 
on November 30, 1917, he resig11ed, and his place was filled. 
Then one Parrish, whose term did not expire until the fir&t 
Jvionday in' January, 1920, resigned, and lVIittendorf was 
elected to fill this vacancy. By this proceeding ~Httendorf, 
who had been rejected by the voters, was continued in office 
for two more years without the delay intended for the pur-
pose of pennitting a. public protest. Notwithstanding, the 
Ohio Court held the provision of the Statute directory 'and 
ousted Rensing, who had been elected to fill the same vacancy 
at a 1neeting held in :b,ebruary, 1918, by a newly organized 
board, composed, in part, of men elected at the preceding 
November election, when 1\HtteJldorf had met wiih defeat. 
In its discussion of the question, the Ohio Court says: 
'' 'Statutory prescriptions in regard to the time, form, 
and mode of proceeding by public functionaries are generally 
directory, as they .are not of the essence of the thing to be 
done, but are given simply with a. view to secure systmn, 
uniformity and dispatch in the concluct of public business. 
26 Am. & Eng. Ency. of Law (2 Ed.) 689.' 
''Under these rules of construction how, then, ought the 
statute under consideration be construed? 
''To fill the vacancy was the essential thing to be done. 
This could only be done by the board as then constituted. 
They might have adjoun1ed the meeting, and imn1ediately 
thereafter called a special meeting and made the appoint-
ment, which would have complied with the strict letter of the 
statute, but would have had in effect the same result as the 
appointment without the mere formality of an adjournnt<~nt 
and the immediate calling of a special meeting. I All of the 
members of the board were present, and all voted for ~fit. 
tendorf. Only the board could elect. The public could have 
no voice in the matter. The failure to observe the strict 
letter of the statute with respect to the time of filling the 
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vacancy w.as attended with :q.o consequences, andJ therefore, 
meets the test of a directory statute." 
IN .ANY EVENT TI-IE PROVISION AS TO NOTICE 
BY PUBLICATION DOES· NOT APPLY TO THE FILL-
ING OF VACANCIES. 
In support 6f this contention, we refer to the terms of 
Section 653 itself. The first sentence of that section pro-
vides for the appointment of a School Trustee Electoral 
Board. The second sentence provides for compensation to 
the members thereof. The third sentence provides for the 
filling of vacancies on such Board. The fourth sentence pro-
vides for the make-up of County School Boards. The fifth 
sentence provides for the organization and duties of County 
School Boards. The sixth sentence is as follows: 
''Before any appointment is made by the Electoral Board, 
it shall give notice by publication for two successive weeks 
in a newspaper having general circulation in such co.unty 
of the time and place of any meeting for the purpose of ap-
pointing me'lnbers of the County School Board." 
The foregoing sentences comprise Paragraph 1 of Section 
653. The succeeding paragraph sets out that ''the members 
so appointed" sl1all constitute th.e County School Board, 
declares such Boards to be bodies corporate, invests them 
with the powers and charges them with the duties and re-
spons~bilities imposed by law;· provides for the time of their 
appointn1ents and the terms of their office. 
Then near the middle of the second paragraph is the lan-
guage, ''Any vacancy in the County School Board shall 1:>~ 
filled by appointment by the Trustee Electoral Board". It 
is submitted that by any logical process of construction, in-
cluding· the location of the provision itself and its actual.lan-
guage, the requirement as to notice by publication neces-
sarily applies only to the appointment of the entire Board 
for a new term of office, and that it does not apply to appohit-
ments to fill vacancies. Some weight is added to the force nf 
this argument by virtue of the fact that the provision as· to 
notice by publication was first included in the statute by 
Act of 1932, page 124, and if .it was intended to apply the 
provision to the filling of vacanci~s, the General Assembly 
would have n1ade this plain, eitheT by direct language to that 
effect or by prescribing a different location for the proviso. 
in the Act itself. 
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CONCLUSION. 
For the foregoing reasons your petitioner respectfully prays 
that he may be a'varded a writ of error and supersedeas to 
the order and judgment aforesaid, and that said order may 
be reversed and set aside and a judgm.ent rendered in favor 
of your petitioner, dismissing the petition for a 'vrit of 
. Quo W arra;nto filed by R. H. Reynolds, or that a new trial 
be awarded your petitioner. , 
Your petitioner adopts this petition as his opening brief. 
Your petitioner avers that on July 14th, 1938, a copy of this 
petition was delivered in person to Mr~ N. E. Clement, Coun-
sel for R. H. Reynolds in the trial Court. 
Your petitioner requests that his counsel may be permitted 
to supplement this written petition by oral argument of the. 
reasons for reviewing the order and judgment complained 
of. 
Respectfully submitted, 
CARTER & WILLIAMS, 
. Danville, Virginia. 
By JNO. W. CARTER, JR., 
L.A:NGHORNE JONES, 
Chatham, Virghiia. 
Counsel for Petitioner. 
DR. A. ~I. 0\VEN, 
By Counsel. 
We, John W. Carter, Jr., and Langhorne Jones, Attorneys 
practicing in the Supreme Court of Appeals of Virginia~ do 
certify that in our opinion there is error in the order ·and 
judgment complained of in the foregoing petition, and that 
said order and judgment should be reviewed and reversed. 
Filed July 16, 1938. 
JNO. W. CARTER, JR. 
H. B. GREGORY. 
Writ of error and supersedeas awarded. Bond, $300.00. 
7/29/38. 
Received July 30, 1938. 
H. B. GREGORY. 
:1\L B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court for the County of Pittsyl-· 
vania, at the COl:!.l~thouse thereof on the 28th day of 1\fay,' 
1938. 
The following is a copy of the Petition filed in the Circuit 
Court of Pittsylvania County on the 24th day of ~Iarch, · 
1938. 
R. H. Reynolds 
v. 
Dr. .l\.. 1\ti. Owen. 
To the Circuit Court of Pittsylvania County, Virginia: 
Your petitioner, R. H. Reynolds, whose individual and pub-
lic interests are affected, represents unto the court that the 
Commonwealth's Attorney of Pittsylvania County, ;v'irginia, 
has been requested, but failed to file this petition, and ask 
for the writ as provided for in Section 5842 and 5843 of the 
Virginia Code, and Acts An1endatory thereto. 
Your petitioner further represents that the Judge of said 
court, in vacation, pursuant to law, did on July 31, 1926,. 
appoint Frank 1\tlarshall, C. D. Bryant and W. P. Coles mem-
bers of the School Trustee Electoral Board, for said County, 
for a term ending August 1, 1930; a. certified copy of the 
o1·der appointing them being· herewith filed as "]1x-
page 2 ~ hi bit A'' and asked to be read as part of this pe-
tition; · 
That C. D. Bryant did on the 5th day of August, 1926, 
qualify before the Clerk of said court; that W. P. Coles did 
on the 31st day of July, 1926, qualify before the Clerk of 
said court; that Frank ~{arshall did on the 25th day of 
August, 1926, qualify before the Clerk of said court, each 
appointment for a term beginning August 1, 1926, and end-
ing August 1, 1930. 
That on J\!Iarch 2, 1928, by an order entered in vacation, said 
court appointed H. E. Spessard as a member of said board in 
the place and stead of W. P. Coles, resigned, a certified copy 
of said order being herewith filed as "Exhibit B" and asked 
to be read as part of this petition; tl1at the said H. E. Spes-
sard did on the 5th day of March, 1928, qualify to fill said nn-
expired term· of W. P. Coles; 
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That on the 24th day of July, 1930, the said court entered 
an order, in vacation, appointing the said C. D. ~ryant, 
Frank J\IIarshall and H. E. Spessard as members of said 
School Trustee Electoral Board, but neither of them went 
befor~ the Clerk of the Court and qualified as the law re-
quired, which was more than seven years ago ; that when 
the attention of the court was called to the fact that the said 
Bryant, J\farshall and Spessard had not qualified under the 
last mentioned order of appointment, then the said court 
did on the lOth day of January, 1938, in ·vacation, enter an 
order declaring a vacancy and appointing C. D. Bryant, V. A. 
Motley and L. C. Womack as the membership of said School 
Trustee Electo1·al Board for an unexpired term of 
page 3 ~ four years, their tenure of office to comn1ence with 
their qualification and to expire· thirty days after 
July 1, 1938; a certified copy of said order being herewith 
filed as "Exhibit 0" and asked to be read as part of this pe-
tition; that on January 11, 1938, V. A. :Motley qualified a.s 
required by law before the Clerk of the said court; a certified 
copy of the record of same being herewith :filed as "Exhibit 
D '' and asked to be read as part of this petition; that on 
the)Oth day of January, 1938, Dr. L. C. Womack qualified as 
required by law before the Clerk of said eourt; a certified 
copy of the record of the same being filed herewith as ''Ex-
hibit E ", and asked to be read as part of this petition; that 
on the lOth day of February, 1938, C. D. Bryant qualified as 
required by law before the Clerk of said court; a certified 
copy of same being filed herewith as ''Exhibit F'' and asked 
to be read as part of this petition. 
That on December 2, 1937, the said Frank 1\farshall, C. D. 
Bryant and H. E. Spessard, more than seven years after 
their said last appointment, and without qualifying since 
the year of 1926, except as to H. E. Spessard who quali.i::iP-d 
1\iiarch 5, 1928, attempting to act as the mmnbership of Raid 
School Trustee Electoral Board, did name Dr. A. l\L Owen 
as a member of the School Board of Pittsylvania County, Vir-
ginia, from Staunton River District, to fill a vacancy exist-
ing there, the said parties attempting to sit as such Board 
at Piedmont Warehouse in Danville, Virginia, a certified 
copy of the minutes of the book of the Electoral 
page 4 ~ Board at said sitting of said parties being here-
with filed as ''Exhibit G" and asked to be· read as 
part of said petition; that said parties, preparatory to nam-
ing said Dr. A. M. Owen, did not act according to the re-
quirements of Section 653 of the Virginia Code and Acts 
amendatory thereto; that said parties, acting as members 
20 Supre.me Court of Appeals of Virginia 
of said Board, did not advertise to the public that they would 
on said date and at said place appoint a person as School 
Trustee from Staunton River District to fill said vacancy; a 
certified copy of the order of said parties acting as said 
members of said Electoral Board being herewith filed as 
"Exhibit H" and asked to be read as part of this petition; 
that said appointment of said Dr. A. M. Owen was null and 
vo~d; that on account- of said Marshall, Bryant and Spessarrd 
not having qu~lified under their appointment of the 24th 
day of July, 1930,-all of their acts since August 1, 1934, are 
null and void ; · 
That on the 19th day of January, 1938, C. D. Bryant, 
Dr. L. C. ''T on1ack and V. A. ~I otley, 1nembers of said .Jj}1ec-
toral Board, met at Chatham and organized, electing Dr. 
L. C. Womack chairman and the said V. A. Motley secretary 
or clerk; a certifed copy of which is herewith filed, n1arked 
''Exhibit X'' and asked to be read as part of this 'petition; 
That on the 2nd day of February, 1938, said members of 
said Electoral Board met at Chatham to arrange a date for 
the purpose of appointing members of the County School 
Board of Pittsylvania County, and set the 23rd day of Feb-
ruary, 1938, at Chatham, in the courthouse, for a 
page 5 r public meeting, and directed that a notice of said 
meeting be published in the county paper for two 
weeks ; certified copy of which order is herewith filed, marked 
"Exhibit Y" and asked to be read as part of. this petition. 
That said Dr. L. C.' 'V" omack, C. D. Bryant and V. A. 
Motley, constituting said Board, after advertisement as fol..: 
lows: 
"NOTICE 
To The Public 
The1·e will be a meeting of the School Trustee Electoral 
Board of Pittsylvania County in the Court-room of the Court-
House of Pittsylvania County in Chatham, ~Virginia, on 
Wednesday, the 23rd day of February, 1938, at 10 :00 o'clock, 
A~ M. The aforesaid meeting will he held for the purpose 
of appointing the members of the, County School Board of 
Pittsylvania County, Virginia. 
L. C. WO];IACI\:, 
V. A. MOTLEY, 
C. D. BRYANT, 
School Trustee Electoral Board of 
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in compliance with Section 653 of the Virginia Code did on 
the 23rd day of February, 1988, meet in the court room of the 
court-house at Chatham, Virginia, for the purposes of ap-
pointing members of the· County School Board of Pittsyl-
valiia County, Virginia; that said notice was published with 
the view of appointing the 'vhole School Board in view of 
the fact that none of the parties at that time were holding 
offic.e lawfully, but they did on said date and place appoint 
your petitioner Trustee from Staunton River District and 
George T. Hubbard Trustee from Banister River District; 
a certified copy of the minutes of the said meeting 
page 6 ~ being herewith filed as "Exhibit I" and asked to 
be read as part of this petition; that petitioner 
qualified on · day of February, 1938, before the Clerk 
of this court as trustee from said district a certified copy 
being herewith filed as ''Exhibit R' '. & asked to be read as a. 
part of this petition. . 
That on the 7th day of March, 1938, the School Board of 
Pittsylvania County, Virginia, met at Chatham; that your 
petitioner and the said Dr. A. M. Owen each attended said 
meeting and your petitioner having qualified as trustee en-
deavored to participate in same, but the majority present 
voted that said Dr. A: ~f. Owen be recognized as a member 
from said District and ignored your petitioner, the said Dr. 
A. M. Owen acting a.t said time in said meeting. 
That the said Dr. A.M. Owen, who is acting as a member 
of said School Board from Staunton River District has no 
title to the office, but that the title to the same is in your , 
petitioner by virtue of his legal appointment by the lawfully 
constituted electoral boa~d and his legal qualification; that 
your petitioner is an individually interested party and on 
account of the Commonwealth's Attorney of said County 
having failed to apply for the writ based on the information 
set out herein, he, your petitioner, has a right to file this his 
petition before the J udg·e of said court in term time or in 
vacation pursuant to Section 5841, sub-section 4 and Section 
5844 of the Virginia Code and Acts amendatory thereto, 
and ask the court to adjudge the title to the office of member 
of the School Board of Pittsylvania. County, Vir-
page 7 ~ ginia, from Staunton River District to be vested 
in your petitioner instead of in the said Dr. A. 1\ti. 
Owen. Certified copies of all orders herewith filed as ex-
hibits. 
Wherefore, your petitioner asks leaYe ~o file this his pe-
tition and prays that a writ of quo warra;nto may be awarded 
and prosecuted in the name of your petitioner against Dr. 
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A. 1\L Owen to inquire into and. determine by what warrant 
or authority the said Dr. A. l\L Owen is serving as a member 
of the County School Board for Pittsylvania County, Vir-
ginia, fron1 Staunton R.iver District, and that his appoint-
ment as a men1ber of said Board be decreed null and void. 
N. E. CLE~IENT, f. p. 
State of :Virginia, 
County of Pittsylvania, to-wit: 
R. I-I. REYNOLDS, 
Petitioner. 
By counsel. 
This day R. H. Reynolds, petitioner in the above petition, 
personally appeared before 1nc in my county and made oath 
that the statements in said petition are true to the best of 
his knowledge and belief. 
Given under my hand this the 16th day of March, 1938. 
lVIy commission expires the 30th day of April, 1938. 
~iARY DUNN, 
Notary Public. 
page 8 ~ The following are copies of exhibits referred tq 
in the petition filed in this cause .. 
Virginia: 
In the Clerk's Office of the Circuit Court for the County of 
Pittsylvania at the courthouse thereof on 'Vednesday the 
4" day of August, 1926, the following order was ihis clay 
received by the Clerk of said court in vacation, to-wit: 
Virginia: 
In the Clerk's Office of the Circuit Court of Pittsylvania, 
in vacation : 
It is 01~dered that Frank Marshall, C. D. Bryant and ,V. P. 
Coles be and they are hereby appointed members of the School 
Trustees Electoral Board for Pittsylvania County for the 
term of four year~ each, beginning August the 1st, 1926, and 
ending August the 1st, 1930. 
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The Clerk of the Circuit Court of Pittsylvania. County 
will enter this order in vacation. This 31st day of July, 1~~6. 
J. T. CLEMENT, Judge. 
Teste: 
S. S. HURT, Clerk. 
Ex. "A". 
A Copy-Teste: 
E. E. FR.IEND, Clerk. 
Virginia: 
In the Clerk's Office of the Circuit Court for the County 
of Pittsylvania, at the Courthouse thereof, on Saturday the 
3rd day of March, 1928, in vacation. 
It is· ordered that II. E. Spessard be and he is hereby 
appointed a member of the Trustee Electoral Board 
page 9 ~ of Pittsylvania. County, to :fill the unexpired term 
of W. P. Coles, resigned. · 
It is ordered that the Clerk of the Circuit Court of Pittsyl-
vania County enter in vacation, March 2, 1928. 
J. T. CLEMENT, Judge. 
Teste: 
S. S. HURT, Clerk. 
Ex. "B". 
A Copy-Teste: 
E. E. FRIEND, Clerk. 
Virginia: 
In the Clerk's Office of the Circuit Court for the Countv of 
Pittsylvania, at the Courthouse thereof, on Monday the .. 5th 
day of ~!arch, 1928, in vacation. 
This day H. E. Spessard, who was by an order of the 
Judge of the Circuit Court for the County of Pittsylvania 
;2~ Supreme Court .of Appeals of V~rginia 
on Saturday, March the 3rd, 1928, allowed and permitted to 
qualify as a member of the School Trustee Electoral Board 
of Pittsylvania County, Va., appeared before me, subscribed 
and took the oath of office prescribed by law. 
Teste: 
Ex. "Ba" .. 
A Copy-· Teste : 
Virginia: 
S. S. HURT, Clerk .. 
E. E. FRIEND, Clerk. 
' ... 
· In the Clerk ,.s Office of the Circuit Court for the Countv of 
Pittsylvania, at the Courthouse thereof on Monday the iOth 
day of January, 1938, the following order was this day re-
ceh.red by the Clerk of said court in vacation, to-wit: 
It appearing to the court that there is a. vacancy in the 
· office of School Trustee Electoral Board for Pittsvlvania 
_County, it is ordered that C. D. Bryant, Dr. L. C. Womack 
and V. A. Motley be and they are hereby appointed 
page 10 ~ members of the said School Trustee Electoral 
Board for the unexpired term of four years, end.-. 
ing within thirty days after July 1, 1938, and their tenure of 
office to commence with the date of their qualification. 
It is ordered that the Clerk of the Circuit Court of Pittsyl-
vania County, Virginia, enter in vacation, this the lOth day 
of January, 1938. 




E. E. FRIEND, Clerk . 
. A Copy-Teste: 
E. E. FRIEND, Clerk. 
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Virginia: 
In the Clerk's Office of the Circuit Court for the County of 
Pittsylvania, at the Courthouse thereof on Tuesday the 11th 
day of January, 1938. 
This day appeared V. A. Motley, who was by an order of 
J. T. Clement, Judge of the Circuit Court of Pittsylvania 
County, entered on the lOth day of January, 1938, appoint-
ing him a member of the School Trustee Electoral Board for 
Pittsylvania County, Virginia; and subscribed and took the 
oath of office prescribed by law. 
Teste: , 
E. E. FRIEND, Clerk. 
Ex. "D". 
A Copy-Teste : 
E. E. FRIEND, Clerk. 
Virginia: 
In the Clerk's Office of the Circuit Court for the County 
of Pittsylvania, at the Courthouse thereof on Tuesday the 
11th day of January, 1938. 
This day appeared Dr. L. C. Womack who was 
page 11 ~ by an order of J. T. Clement, Judge of the Circuit 
Court of Pittsylvania County, entered on the lOth 
day of January, 1938, appointing him a member of the School 
Trustee, Electoral Board for Pittsylvania County, Virginia; 
and subscribed and took the oath of office prescribed by law. 
Teste: 
E. E. FRIEND, Clerk. 
Ex. ''E". 
A Copy-Teste: 
! : ... E. E. FRIEND, Clerk. 
26 Supreme Court of Appeals of Virginia 
Virginia: 
In the Clerk's Office of the .Circuit Court for the County 
of Pittsylvania, at the Courthouse thereof on Thursday the 
13th day of January, 1938. 
This day appeared C. D. Bryant, who 'vas by an order of 
J. T. Clement, Judge of the Circuit Court of Pittsylvania 
County, entered on the lOth day of .January, 1938, appointing 
him a member of the School Trustee Electoral Board for 
Pittsylvania County, subscribed and took the oath of office 
prescribed by law. 
Teste: 
E. E. FRIEND, Clerk. 
Ex. ''F". 
A Copy-Teste : 
E. E. FRIEND, Clerk. 
EX. "G". 
In pursuance of appointment, the County School Trustee 
Electoral Board, Pittsylvania County, met in the office of 
Mr . .0. D. Bryant, in the Piedmont vVarehouse, Danville, Vir-
ginia, Thursday, December 2, 1937, at 1:00 P. M. 
There were present: 
page 12 ~ Mr. Frank 1\{arshall, Chairman 
1\fr. C. D. Brvant 
Mr. H. E. Spessard w 
After the meeting had been called to order, the Chairman, 
l\fr. 1\Iarshall, stated the purpose of the meeting, viz: To 
appoint successor to 1\!Ir. W. ·w. 1\!Ioses, who passed away on 
November 10, 1937, Mr. 1\!Ioses being the loca] member of the 
School Board from Staunton River l\fagisterial District. 
After careful consideration of recommendations and ap-
plications of all applying· for the vacancy, Dr. A. 1\!I. Owen; 
·Long Island, Virginia, was unanimously elected by the Board 
to fill said vacancy. Said appointment covers unexpired term -
of l\{r. l\{oses, as of June 30, 1940. 
Dr. A.M. Owen v. R. II. Reynolds. 
There being no further business, the Board adjourned. 
Danville, Virginia 
December 2, 1937. 
FRANl( 1IARSHALL, Chairman. 
i.7 
Paid December 2, 1937, with warrant #130, $2.00 to Frank 
l\!arshall for 1 day's services School Trustee Electoral Board. 
Paid Decen1ber 2, 1937, with warrant #131, to JYir. C. D. 
Bryant for 1 day's services School Trustee Electoral Board. 
Paid December 2, 1937, with warrant $132, to l\1r. H. E. 
Spessard for 1 day's services School Tl'ustee Electoral 
Board. · 
I h_P.reby certify that the above is a true copy of n1inutes 
of meeting of C. D. Bryant, .F'rank J\tiarshall & H. E·. Spessard 
sitting as members of School Trustee Electoral Board. 
March 24, 1938. 
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L. c. vVOiviACK, 
Chairn1an of Electoral Board. 
EX. ''X". 
A meeting of the School Trustee Electoral Board of Pittsyl-
vania County was held at Chatham, Virginia, on Wed. ,Janu-
ary 19, 1938. 
Present: ·C. D.' Bryant, Dr. L. 0. vVomack and V. A. l\1:ot-
ley at which meeting the Board org-anized and elected as 
Chairman Dr. L. C. 'Von1ack and V. A. 1\fotley Clerk. 
A written opinion as to the dutiP.s and the law with refer-
ence to appointment of County School Board received and 
read fron1 the Commonwealth's Attorney, which is attached 
hereto as record. It being the opinion of the Electoral ·Board 
that tllP. opinion, as g·iven by the Com1nonwealth's Attorney, 
did not cover sufficiP.ntly, in as much as no cases were cited, 
it being decided that the Chairman should endeavor (or any 
men1ber of the Board) to secure additional advice on the 
subject. There being- no further business for the present the 
meeting adjourned. 
L. C. '\VO~IACIC, Chairman. 
:March 24-1938. 
True Gopy: 
L. C. "\VOl\IACIC, Chairman. 
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EX. "Y". 
, A mee~ing of the School Trustee Electoral Board for 
Pittsylvania Co., Va., was held at Chatham, Va., on the 2nd 
day of Feb., 1938. 
Present: C. D. Bryant, Dr. L. C. Womack and V. A. lVIot-
ley. 
The meeting callP.d to order by Dr. Womack; minutes of 
last meeting read and approved. The Chairman 
page 14 } stated the meeting was called for the purpose of 
· discussing and planning date for a 1neeting to be 
· hP.ld for the purpose of apl?ointing members of the Cotmty 
School Board. This was discussed at length and decided to 
hold a public meetin~ at Chatham, Va., in thP. Court House 
on Wed. Feb. 23rd, 1938, at 10 o'clock A. 1\L for the purpose 
of appointinp,- the members of the County School Board of 
Pittsylvania Co., Va., notice of said meeting to be published 
in thP. ·County Paper for two weelts copy of said notice at-
tached hereto· as record. · · · 
There being no further business the meeting adjourned until 
1Feb. 23rd, 1938, or upon call of the Chairman. 
L. C. W01\IACK, Chairman. 
V. A. MOTLEY, Clerk. 
True Copy: 
,L. C. WOlVIACK, Chairman . 
.A. meeting of the School Trustee Electoral Board of Pittsyl-
vania County, Va., was held on the 23rd day of Feb., 1938, at 
Chatham, Va. 
PresP.nt: C. D. Bryant, Dr. L. C. Vvomack and V. A.· 1\{ot-
ley. 
Chairman Dr. L. C. \Vomack, Clerk V. A. Motley. 
The meeting was called to order by the .Chairman, minutes 
of last meP.ting read and approved. 
~At this time it appears to the School Trustee Electoral 
Board that there ar.e vacancies in Banister and ·staunton 
River Districts which should be .:filled at the present time, 
and that the people here (public gathering) today be notified· 
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that at this meeting the Board would consider ap-
page 15 } pointment only for Banister and Staunton R.iver 
Districts. It bein.g decided that the public at this 
time be given opportunity to present the names of such candi-
datf~s as they cared too, as per public notice given through 
local paper, and that each candidate be allowed a maximum 
time of 'fifteen minutes. 
The said School Trustee Electoral Board appeared in the 
main room of the Court House and proceeded with the meet-
ing,. hearing all who wished to say anything in connection 
with the various candidates. 
For Banister District: 
A delegation appeared in behalf of Mr. Cleveland Adams; 
by count 34 in number. 
A petition for George T. Hubbard which had been handed 
to the Clerk of the Board, examined by the members of the 
Boarq and read to the public showing· that 33 citizens had 
signed. 
For Staunton River District: 
A delegation appeared in behalf of Robert H. Reynolds, 
also a petition which had been handed to the Clerk of the 
Board in his behalf, examined by the 1nembers of the Board 
and read to the public showing that 48 citizens had sig·ned. 
The School Trustee Electoral Board then went into execu- · 
tive session taking up Banister District first other applicants 
than those above mentioned, who had spoken to some membe.r 
of the Board with reference to himself as an applicant; namely 
Patton Coles and R. S. Davis. 
·After due ·consideration the Board by unanimous vote 
elected Geor2'C T. Hubbard as a member of the 
page 16 ~ County School Board for Banister District, for the 
unexpired term of four years, ending ,July 1st, 
1940, his tenure of office to com1nence 'vith the date of his 
qualification. 
The Staunton River District other applicants than those~ 
above mentioned who had spoken to some n1ember of the 
Board with reference to himself as an applicant; namely 
John W. I{eesee and Dr. A. M. Owen. After considering all 
applicants carefully all were eliminated other than Dr. A. 1\L 
Owen and Robert H. Revnolds. 
The vote as recorded for Dr. A. ~L Owen was C. D. Brvant. 
For Robert H. Reynolds 'vere V. A. ~!otley al1d Dr. L. C. 
Womack. · 
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Robert H. Reynolds having received majority of votes was 
elected as a mP.mber for Staunton River District for the un-
expired term of four years ending July 1st, 19'40. 
His tenure of office to com1uence with the date of his quali-
fication. 
The Clerk was instructed to have bills presented to County 
School Board for payment of the following iten1s. 
C. D. Rryaut, Dr. L. C. Womack and \T. A.. 1\iotley $6.00 
each for three meetings of the Board as of January 19th, 
February 2nd, and February 23rd all in 1938. 
Bill in favor of The Tribune Enterprise, Chatham, Va., 
covering cost of legal advertising of meetings as required 
by law. 
A notice of the appointment of the above members of the 
County School Board ordered to be sent to each member ap-
pointed, Clerk of Circuit Court of Pittsylvania County, Va., 
and the Pittsylvania County School Board. 
page 17 ~ There being no further business the meeting ad-
journed. 
L. C. WOl\1:ACI(, 1Chair1nan. 
V. A. l\iOTLEY, Clerk. 
I, V. A. l\fotley, Clerk of the School Trustee Electoral 
Board do hereby certify that this is a true and correct copy 
of minutes of the n1P.etin~: held February 23rd, 1938. 
V. A. 1\IOTLE·Y, Clerk. 
Virginia: 
In thP. Clerk's Office of the Circuit Court for the Countv 
of Pittsylvania, at the Courthouse thereof on Wednesday the 
23rd day of February, 1938. 
Robert H. Reynolds ·who was on the 23rd day of 1Febrnary, 
1938, appointed a member of Pittsylvania County School 
Board for Staunton River Distdct, for thP. unexpired term 
of four years ending· .July 1st, 1940; this day appeared and 
subscribed and took the oath of office prescribed by law. 
Teste: 
E. E. FRIEND, Clerk. 
A Copy-Teste: 
E. E. FRIEND, ·Clerk. 
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Virginia~ 
in the Clerk's Office of the Circuit Court for the County 
of Pittsylvania at the Courthouse thereof on Wednesday the 
25 day of August, 1926. 
This day Frank JYiarshall who was by an order of Honor- · 
able J. T. Clement Judge of the Circuit Court for the County 
of Pittsylvania, dated 31 day of July 1926 appointed a mem-
ber of the School Trustee Electoral Board for Pittsylvania 
County for the h~rm of four years beginning on the 1st day 
of August 192.6 and ending the 1st day of August 
page 18 ~ 1930, this day appeared before me in the ·Clerk's 
Office subscribed and took the oath of office pre-
scribed by law. 
Teste: 
S. S. HURT, Clerk. 
A Copy-Teste : 
E. E. FRIEND, ·Clerk. 
Virginia: 
In the Clerk's Office of the Circuit Court for the County 
of Pittsylvania at the Courthouse thereof on Thursday the 
12th day of August, 1926. 
This clay Vl. P. Coles who was by an order of Honorable 
.T. T. C:lement, .Tud~P. of the Circuit Court for the County of 
Pittsylvania dated 31 day of tTuly 1926 appointed a rnen1ber 
of the School Trustee Electoral Board for Pittsylvania County 
for the ter1n of four years beginning the l" day of August 
1926 and ending the 12 day of August 1930 this day appeared 
before mP. in the Clerk's Office subscribed and took the oath 
of office prescribed by law. 
Teste: 
S. S. HURT, Clerk. 
A Copy-Teste : 
E. E. FRIEND, ·Clerk. 
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Virginia: 
In the Clerk's. Office of the Circuit Court for the County 
. of Pittsylvania at the Courthouse thereof on Thursday the 
5 day of August 1926. 
This day c~.D. Bryant who was by an order of the Honor-
able J. T. Clement, Judge of the Circuit Court for the. County 
of Pittsylvania dated 31" day of July 1926, appointed a mem-
ber of the School Trustee Electoral Board for Pittsylvania 
County for the tAI'Ill of four years beginning the 
page 19 } 1st day of August 1926 and ending the 1st day of 
. August 1930, this day appeared before me in the 
Clerk's Office subscribed and took the oath of office prescribed 
by law. 
Teste: 
S. S. HURT, Clerk. 
A Copy-· Teste: 
E. E. FRIEND, Clerk. 
Virginia: 
At a Circuit Court continued and held for the •County of 
Pittsylvania, at the Courthouse thereof on Thursday the 
24th day of July. 1930. 
It is ordered that Frank Marshall, C. D. Bryant and H. E. 
·Spessard be and they are hereby appointed members of the 
School Trust~e Electoral Board for Pittsylvania County for 
the term .of four years Aach. beginning August the 1st, 1930, 
and ending August 1st, 1934. 
A Copy-Teste : 
· E. E. FRIEND, Clerk. 
ThP. following is a. copy of the order entered on the 24th 
day of March 1938, which is in these 'vords: 
On motion of R. H. Reynolds he is allowed to file his peti-
tion in the above styled cause, asking for a writ against the 
defendant Dr. A. M. Owen, which is according·ly done . 
.And the court, without requiring· bond of the said R. H. 
' 
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Reynolds, doth award a writ against the said Dr. A.M. Owen, 
returnable to the next term of the Circuit Court of Pittsyl-
vania County, Virginia, summoning him to answer the charges 
set out in said ·petition, which writ shall read as follows: 
page 20 }. ''Commonwealth of Virginia 
To the Sheriff of Pittsylvania County, ·virginia, Greetings: 
WherAas, a petition in the name of R .. H. Reynolds, an in-
dividually interested person, has been presented to the said 
court praying that a writ of quo wwr1·anto be awarded against 
the said Dr. A. :.M. Owen for the causes a1;1d on the grounds 
as set forth in said petition; and 
WhAreas,. in . the opinion of the said court the reasons so 
stated in said petition are sufficient in law for the issuance 
of a writ; and 
Whereas, no bond is required by the court of said R. H. 
Reynolds; 
NOW, THEREFORE, the said Dr. A. ~I. Owen is hereby 
commanded to appear at the next term of said court to show 
by what warrant or authority of law he is exercising or at-
tempting to exercise the office of member of the School Board 
of Pittsylvania County, Virginia, from Staunton River Dis-
trict. 
Witness the signature of J. T. Clement, Judge of said Court, 
attestAd by E. E. Friend, ClArk of said Court, at the court-
house thereof in the County of Pittsylvania, the .... day 
of ........ 1938. 
JUDGE.'' 
The following is a copy .of the writ issued with the Sheriff's 
return thereon, which is in tl1ese words : 
Commonwealth of Virginia 
To the Sheriff of Pittsylvania County, Virginia, Greetings: · 
page 21 } W11ereas, a petition in the name of R. H. Rey-
nolds, an individually interested person, has been 
· presented to the said court praying that a writ of quo war-
ranto bA awarded against the said Dr. A. M. Owen for the 
causes and on the ~Tounds as ·set forth in said petition; and 
WhAreas, in the opinion of the said court the reasons so 
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stated in said petition are sufficient in law for the issuance 
of a writ; and-- ' 
'Vhereas, no bond is required by the court of said R. H. 
Reynolds; 
NOW, THEREFORE, the said Dr. A. 1vL Owen is hereby 
comn1anded -to appear on the first day of next term of said 
court to show by what warrant or authority of law he is ex-
ercising· or attempting to exercise the office ·of member of the 
School Board of Pittsylvania ,county, Virginia, fron1 Staun-
ton River District. 
WITNESS the signature of J. T. Clement, Judge of said 
Court, attested by E. E. Friend, Clerk of said Court, at the 
courthouse thereof in the County of Pittsylvania, the ..... . 
day of ~!arch, 1938. 
J. T. OLE~1:ENT, Judge. 
Attest: 
E. E. ·FR.IEND, 
Clerk Circuit Court. 
Not finding; Dr. A. 1\L Owen at his usual place of abode, 
I P.Xecuted the within notice, on the lst day of April, 1938, 
by delivering a true copy of the same and giving information 
of its piu·port to 1\tirs. A. l\1:. Owen who is a member of his 
(or her) family above the age of 16 years found there, within 
my county. 
E. A. EDWARDS, 
Deputy for A. H. Overbey, Sheriff 
of Pittsylvania Cn., 
page 22 ~ The following is a copy of the Demurrer filed by 
the defendant in this cause, which is in ~hestl 
words: 
Now comes the· respondent, A. 1\L Owen, and says that the 
petition :filP.d in this cause is not sufficient in law for the fol-
lowing reasons : 
1. That the al1eg·ations of said petition by which the peti-
tioner attempts to assert that the action of C. D. Bryant, H. 
E. Spessard and Frank Marshall, then acting as the School 
Trustee Electoral Board of Pittsylvania County on the 2nd 
· Dr. A. M. Owen v. R. H. Reynolds. 
day of December, 1937, in electing· and/or appointing the re-
spondent, A. M. Owen, as a member of the Pittsylvania 
County School Board from Staunton River District is illegal 
and invalid because of certain alleged irregularities in con-
nection with the appointment and qualification of said C. D. 
Bryant, H. E. Spessard and Frank J\tiarshall to be members 
of said School Trustee Electoral Board constitutes a col-
lateral attack upon the validity and regularity of the acts 
of said School Trustee Electoral Board as then constituted 
and cannot be heard in this proceeding. 
2. That the petition shows on its face that the petitioner, 
R. If. Reynolds, has not been elected or appointed by a legally 
constituted School Trustee Electoral Board, it being· con-
tended by the respondent that the Judge of the Circuit Court 
of Pittsylvania County was without power to enter the order 
of January 10, 1938, appointing 1C. D. Bryant, V. A. ·Motley 
and L .. C. vV omack as members of the School Trustee Elec-
toral Board inasmuch as C. D. Bryant, H. E. Spessard and 
Frank l\farshall were then and there lawfully serving as menl-
bers of said School Trustee Electoral Board and there was 
no vacancy existing in the men1bership of that 
page 23 } Board because no appointment of the membership 
of the School Trustee Electoral Board was made 
by the Circuit Court of PittsylYania County for the Judge 
thereof in vacation for the term beg·inning on or about August 
1, 19iJ4. within thirty days after .July 1, 1934, and therefore, 
under the law, the said C. D. Bryant, Frank ~:farshal~ and H. 
E. Spessard, held over as members of said S.chool Trustee 
Electoral Board for the term ending on or about Ai1gust 1, 
1938, all of 'vhich fully appears from the allegations contained 
in the petition. · 
3. That the petition shows on its face that at the time of 
the pretended election or appointment of the petitioner, R. 
H. Reynolds, as a member of the Pittsylvania County School 
Board fron1 Staunton R.iver District on February 23, 1938, 
the respondent was a de jure andjor de facto member of said 
Pittsylvania County Scl1ool Board from said Staunton River 
District and that no vacancy existed in said office nor cou]d 
, said vacancy exist until a Court or other tribunal of competent 
jurisdiction declared such a vacancv to exist and that it was 
beyond the po,ver of C. D. Bryant", V. A. l\fotley ·and L. C. 
Womack, pretending and undertaking to act as a School Trus-
tee Electoral Board to declare such a vacancv or to elect or 
appoint the petitioner, R. H. Reynolds, to fil(such a vacancy 
until such a vacancy had been determined to exist as afore-
said. 
4. The petition does not allege that the petitioner,· R. H. 
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Reynolds, has ever qualified by taking the oath of office as 
. a member of the Pittsylvania County School Board subse-
quent to his claim of pretended election or appoint-
page 24 ~ ment of February 23, 1938, and therefore, he has 
. · no standing in this Court to assert any title .to said 
office. · 
5. The petition shows on its face that certainly until Janu-
ary 10, 1938, C. D. Bryant, Frank Marshall and H. E. Spes-
sard, constituted the de jure and/or de facto School Trustee 
Electoral Board foi' Pittsylvania tCounty with all the powers 
and duties imposed by law upon such a Board and that the 
respondent was duly elected by said Board _to the office of 
member of the Pittsylvania County .School Board from Staun-
ton River District during the service of said School Trustee 
Electoral Board as such and tllat, therefore, and thereby, the 
respondent became a member of the 'Pittsylvania County 
School Board of Staunton River District for the remainder of 
an unexpired term ending J nne 30, 1940. In this connection 
this respondent contends : 
a. That the failure of the then existing School Trustee 
Electoral Board to advertise to the public that they would at 
a specific time and place name a person to fill a vacancy then 
existin~ on the Pittsylvania County School Board does not 
affect the lP.g·ality or validity of the election or appointment 
of this respondent as a member of said Pittsylvania County 
School Board of Staunton River District to fill a vacancy 
now existing because, 
(1) No such notice by advertising is required by Section 
653 of the CodP. of Virginia or any other law of Virginia as a · 
prerequisite of the filling of a vacancy existing in the Pittsyl-
vania County School Board by the School Trustee Electoral 
Board. 
(2) The provisions of Section 653 requiring notice by ad-
vertisement of the timP. and place of the meeting 
page 25 ~ of the School Trustee Electoral Board for the pur-
. pose of appointing members of a County School 
·Board a,re directory and not mandatory and a failure to com-
ply with thP.m does not invalidate appointments duly made 
by a School Trustee Electoral Board of members of the 
County School Board. 
6. If the provisions of Section 653 of the Code of Virginia 
with respect to notice by publication of the time and place 
of a meeting· of said Board for the purpose of appointing or 
electing the members of the Conn ty School Board are manda-
j· 
I 
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tory and if such provisions apply to an appointrnent .or elec-
tion to fill a vacancy existing on the County School Board, 
then in such case the petition shows on its face that the notice 
of the meeting at which the petitioner, R. H .. Reynolds, claims 
to have been elected or appointed as a member of the Pittsyl-
vania County School Board for the Staunton RivP.r District 
to fill a vacancy which he alleges then existed' is not sufficient 
in that said notice was intP.ndP.d to and did give notice of a 
meeting which was held for the purpose of appointing or elect-
ing all of the members of the Pittsylvania County School 
Board and not for the purpose of filling a vacancy which the 
petitioner claims 'to have existed and to which the petitioner 
claims to havP. been elected or appointed and therefore, pe-· 
titioner, R. H. RP.ynolds, does not assert a valid election of 
himself as member of the Pittsylvania Coupty School Board 
and has no standing in this Court to claim title to such an of-
fice~ 
LANGHOR.NE JONES, 
·CARTER & WILLIAMS, 
Counsel for ResiJondent. 
A.M. OWEN, 
By Counsel. 
page 26 ~ The following· is a copy of the Answer filed by 
the defendant in this cause, which is in these 
words: 
The answer of Dr. A. M. Owen to. a petition filed against 
him in the Circuit Court of Pittsylvania County, Virginia, 
by R. H. Reynolds praying for Writ of Quo Warranto and in 
answer to an order entered on said petition by the Circuit 
Court of Pittsylvania County, Virg·inia at the l\iarch Term 
1938. 
This respondent, reserving unto himself the benefit of all 
just exceptions to said petition and writ, for answer thereto 
or so much thereof as he is advised is necessary he should 
answer, answers and says : 
That it is true that the Judge of the Circuit Court of Pit.tsyl-
vania County, Virginia on· July 31, 1926 appointed Frank 
l\farshall, C. D. Bryant and W. P. Coles members of the School 
Trustee Electoral Board for said County for the term and 
in the manner as therein sP.t out in said petition and that 
said •Frank 1\iarshall, C. D. Bryant and W. P. Coles qualified 
bP.forP. the Clerk of the said Court in the n1anner as set out 
in said petition. . 
That it is further true that the Judge of the said Court, 
by an order of l\farch 2, 1928, appointed H. E. Spessard a 
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1nember of said School Trustee Electoral Board in the place 
and stead of Vl. P. Coles who resigned and that the said H. 
E. Spessard qualified as required hy law in the manner set 
out in said petitiqn. 
This respondent further adn1its so much of the allegations 
showing that the Judge of said Court on the 24th 
page 27 ~ day of July, 1930, entered an order appointing 
Frank ~Iarshall, C. D. Bryant and H. E. Spessard 
members of the School Trustee Board for said County for a 
tern1 of four years, but that this respondent neither admits 
nor denies that the said C. D. ~ryant, Frank ~{arshall and 
H. E. Spessard failed to qualify but should said appointees. 
have failed to qualify by taking the oath required by law, 
they continued to be the lawful School Trustee Electoral 
Board by vir_tue of Section 653 of the Code \of Virginia, as in · 
effect as of said date and as amended by the acts of the Gen-
eral AssP.mbly in 1930, page 848; 1932, page 124 and 1936, 
page 502, all of which said an1endments and acts provide that 
the present School Trustee Electoral Board should continue 
to hold office until their successors had been appointed and 
qualified and further by virtue of Section 33· of the Constitu-
tion of Virginia. 
This respondP.nt further admits that the Judge of the said 
Court entered an order in vacation on the lOth day of tTanu-
ary, 1938, appointing or atten1pting to appoint C. D. Bryant, 
V. A. ~fot}P.y and L. C. Womack us mmnbers of the School 
Trustee Electoral Board for an unexpired tern1 of four years 
ending within 30 days after July 1, 1938, and further adn1its 
that said C. D. Bryant, V. A. ~.fotley and L. C. Womack at-
tempted to qualify by taking the oath of office before the Clerk 
of said Court on the dates and in the manner as set out in 
said petition and shown by exhibits filed therewith. But this 
respondent neither admits nor denies so n1uch of the aforesaid. 
allegation that attempts to give a reason for the. 
page 28 ~ Judge of the said Court entering- said order ap-
pointing said C. D. Bryant, V. A. 1\{otley and L. 
C. \Vomack and calls for strict proof thereof. 
This respondent further answering said alleg·ation or so 
much thereof as sets out the appointment and qualification 
of C. D. Bryant, V. A. ~{otley and I.~. C. Womack, says and 
alleges that said order was null and void and of no effect, 
that no vacancy existed in the School Trustee Electoral Board 
for Pittsylvania County, the said offices being lawfully filled 
at said tin1e by ·C. D. Bryant, Frank ~{arshall and H. E. 
Spessard who we1:e appointed and qualified in 1926, except 
as to H. E. Spessard who was appointed and qualified in 1928, 
all of 'vhom were reappointed in 1930 and none of whom have 
Dr. A. M. Owen v. R. H. Reynolds. 3'9 
been removed, resigned, or failed to discharge the duties of 
said office but who continue to hold office by reason of Section 
653 of the Code of Virginia as well as by virtue of Section 
.33 of the Constitution of Virginia. 
Further this respondent says that said order of January 
10, 1938, was void and of no effect by reason of the failure 
of the Judge of the Circuit Court of said County to make 
appointments to the School Trustee Electoral Board within 
RO days after July 1, 1934, and by reason of the said failure, · 
said Judge had no·power thereafter to make any appointment 
to said Board unless and until a vacancy existed and at the 
time of the entry of said order atten1pting to appoint C. D. 
Bryant, V. A. 1\Iotley and L. C. vVoniack 110 such vacancy in 
fact did exist on said Board. 
That it is true as it is alleg·ed in said petition 
page 29 ~ that Frank :Nlarshall, C. D. Brynnt and H. E. 
Spessard \vho had qualified and were then acting 
as the lawfully constituted School Trustee Electoral Board 
for Pittsylvania County did on the 2nd day of December 1937, 
meet and appoint this respondent as a n1en1ber of the School 
Board for the County of Pittsylvania fr01n Staunton R.iver 
District to fill the unexpired term of W. W. l\1oses ending 
JunP. 30, 1940, a vacancy having occurred on said School 
Board by reason of the death of \V. '\V. nioses on N ovemher 
lOth, 1937. 
. That it is further true that said members of said Board 
met tog·ether in the Piedmont \Varehouse in Danville, a City 
located wholly within the County of Pittsylvania, at 'vhich 
place C. D. Bryant, a member of said Board, had an office 
and that H. E. Spessard, another 1ncmber, resided and at-
tended his place of business in Schoolfield, a village in Pittsyl~ 
vania County, Virginia, just outside of the City of Danville 
and for convenience the said Board met at said place, which 
. \Vas not prohibited by law. 
That this respondent is not advised as to whether or not 
any notice or advertisement to the public was made by said 
Board as to the time. place or purpose of said n1eeting at 
which he was appointed, but her l1as been ~dvised that tliere 
was no notice published in a Newspaper in Pittsylvauia 
County. But this respondent alleges that it was well known 
to the public in general and in Staunton River District, par-
ticularly that said School, Trustee Electoral Board was to 
appoint a member of the School Board for Pittsylvania 
County, Virginia, from Staunton River District to 
page 30 } fill the vacancy and for the unexpired term of W. 
W. 1.\ioses, deceased, and in truth and in fact the 
said School Trustee Electoral Board had before it numerous 
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letters and petitions on behalf of at least four persons,. citizens 
of Staunton River District besides and in addition to the 
name of your respondent and that said members of said Board 
had numerous verbal requests and recommendations on be.,.. 
half of said persons whose names were considered by said 
Board for the vacancy on the School Board of said County and 
your respondents believes it to be true and therefore alleges 
that recommendation was made to said Board by at least 350 
to 400 residents of Staunton River District before this re-
spondent was appointed. · · · 
· That whether or not such notice and/or advertisement was 
given or published could not and does not affect this respond-
eiit's appointment in any manner, since no such notice or 
publication is required by law to be given by a .School Trus-
tee Electoral Board when a vacancy exists on the School 
Board of said County and is to be filled by the Electoral 
Board, but such notice and advertisement is only required 
when all members of the School Board are to be appo_inted 
at the· commencement of each four year term. Your respond-
ent further alleg·es that even though the statute requires such 
. notice to be given before the filling of a vacancy in the mem-
bership in the School Board, said provision of the statute is 
purely directory as to orderly procedure and failure to give 
such notice does not affect this respondent's appointment. 
This respondent denies further that his appointment is null 
and void but specifically alleges that the same is 
page 31 ~ valid and is in full force and effect. 
. This respondent further denies all of the allega-
tions or so much thereof as alleg·es the acts of Frank Marshall, 
. C. D. Bryant and H. E. Spessard to be null and void before 
or after August 4, 19·34, but says that said acts were in truth 
and in fact lawful and leg·al and that said persons were then 
acting and lawfully constituted the School Trustee Electoral 
Board for Pittsylvania County. That said Marshall, Bryant. 
·and Spessard were duly appointed and qualified as herein-
before set out, the said Frank '.1\farshall and C. D. Bryant hav-
ing acted since ·19·26, the date of their first appointment and 
qualification and H. E. Spessard since 1928, the date of hi~ 
appointment and qualification and were reappointed bv the 
Judge of said Court in 1930 for a term of four years and held 
office from the date of their first appointment until their suc-
cessors were appointed and qualified by virtue of Section· 653 
of the Code of Vir~inia as amended in 1930, 1932, 1934 and 
1936 as WP.ll as by virtue of Section 33 of the Constitution of 
Virginia. That the Judge of said Court who made all of the 
appointments mentioned in the petition in this cause well 
knew that the said Frank l-1:arsha~l, C. D. Bryant and H. E. , 
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Spessard were acting· as the .School Trustee El~toral Board 
for Pittsylvania County by due appointment, and knowing 
this fact failed to make any appointrnent in their place and 
stead or to reappoint them as members of said Board on or 
within 30 days from July l~t, 1934, as required by Section 
653 of the Code of Virginia, but permitted said 1Frank Mar-
shall, C. D. Bryant and H. E. Spessard to hold 
page 32 ~ over and enter upon a new term and carry on their 
. · duties as such Board which they were lawfully 
empowered to do by Section 653 of the Code of Virg-inia and 
Section 33 of the Constitution of Virginia. That said Frank 
Marshall, C. D. Bryant and H. E. Spessard were the then 
only acting .School Trustee Electoral Board and were then 
and had been for many years recognized by the public as· 
· well as the Judge of the Court as such Board and any and all 
acts and appointments made and done by said Board were 
lawful, binding and of full force and effect. 
This respondent admits the allegations setting out the 
minutes of the meeting of C. D. Bryant, V. A. ~£otley and L~ 
C. Yvon1ack on the 19th day of January, 1938, the 2nd day of 
February; 1938, and the 23rd day of February, 1938, but here 
alleges that said persons were without authority to act as 
members of the School Trustee Electoral Board of Pitts·v1-
vania County and any and all acts done or appointments made 
by them as a Board are null and void because of the reasons 
hereinbefore set out, C. D. Bryant, Frank 1\iarshall and H. E. 
Spessard were then and are now the only lawful School Trus-
tee Electoral Board for Pittsvlvania County. 
That for the further reason" that is clearly shown that the 
- said C. D. Bryant, V. A. Motley and L. C. Womack attempted 
to dP.clare a vacancy in the office of 1nen1ber of the School 
Board of Pittsylvania. County from Staunton River District 
when in fact no such vacancy existed, the same · being then 
filled by this respondent who had been duly appointed and 
qualified. nor did such preh~nded board have power or au-
thority to declarP. a va-cancy. 
This respondent further admits the notice or ad-
pag·e 33 ~ vertisement made by said C. D: Bryant, V. A. 1\{ot-
ley and L. C. Womack to the public by publica-
tion in a NewspapP.r in the said County for two weeks of a 
meeting of the allegP.d School Trustee Electoral Board, but 
this respondent says that said advertisement was published 
for the purpose of advising the public of the expressed in-
tention of said C. D. Bryant, V. A. 1\Jiotley and L. C. Womack 
to appoint or attempt to appoint an entire School Board 
for the County of Pittsylvania, when in truth and in fact a 
duly constituted School Board for said County 'vas then aci:-
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ing and no mention was made in said notice of any vacancy 
existing on said School Board or that any vacancy would be 
filled and no purpose to fill any vacancy was announced until 
the date of the meeting on February 2H, 1938, when said pur-
pose was announced by the chairman, I.J. C. vVomack, and that 
the said C. D. Bryant, V. A. J\Jlotley and L. C. vVomack well 
knew that no vacancy existed in the School Board for Pittsyl-
vania County except as to Banister District which had been 
caused by the recent death of vValter Coles, a men1ber from 
said District and that the said ·C. D. Bryant, V. A. ~.fotley and 
L. C.· W mnack had been so advised by a legal opinion of the 
Commonwealth's.Attorney for Pittsylvania County, Virginia 
as statP.d in the ntinutP.s of said meeting held on January 19, 
1938, a copy of which said opinion is filed herewith and marked 
,., Exhibit 1. '' and asked to be read as a part hereof as well 
as in connection with "'Exhibit X" of the petition in this 
cause. 
This respondent further admits that on J\tiarch 7, 1938, the 
School Board of Pittsylvania County, Virginia, composed of 
seven members, one from each 1\!Iagisterial District 
page 34 ~ in said County, by majority vote, refused to recog-
nize the petitioner, R .. H. Reynolds as a ~ember of 
the School Board of Pittsylvania County, and refused to 
permit said R. H. Reynolds to participate in its meeting and 
that a full and co1nple extract of the minutes of the meeting 
of said School Board rP.fusing to recognize said R. H. R.ey-
nolds and giving the reasons for such action is filed herewith 
and n1arked ''Exhibit 2. '' and asked to be read as a part of 
this answer. 
For further ans1ver to the said petition and writ this re-
spondent says: 
That he was duly appointed a mmnber of the School Board 
for the County of Pittsylvania from Staunton River District 
by a duly constituted and acting School Trustee· Electoral 
Board composed of C. D. Bryant, Frank J\tiarshall and H. E. 
Spessard on December 2, 1937, to fill the unexpired term of 
w. w~ lYioses, deceased llleJnber from said District, said un-
expired term ending· on J nne 30, 1930. 
That he-was duly notified of such appointment and on the 
6th day of December, 1938, qualified before the Clerk of the 
Circuit Court of Pittsylvania County, Virginia by taking 
the required oath of office as will more fully appear from a 
certified copy thereof filed here·with and marked "Exhibif 
3. '' and asked to be read as a part of this answer. 
That this respondent entered upon the discharg-e of his 
duties as such member of said School Board for Pittsylvania 
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County and attended and pa.rticipated in the meetings of said 
School Board on December 6, 1937, January 3, 1938, Fe bru-
ary 7, 1938, 1\Iarch 7, 1938 and April 4, 1938 and 
page 35 } has deliberated and voted in all said meetings and 
has been accepted by said School Board from 
Staunton River District. 
That the appointment of R. IL Heynolds is void and with-
out effect, that no vacancy exists in the office of member of 
School Board from Staunton River District and that the pe-: 
tition of said R. If. Reynolds is without merit. 
And now having fully answered, this respondent prays to 
be hence dismissed at his own proper costs in this behalf ex-
pended. 
LANGHORNE JONES, 
CARTER & \VILLIAJ\tiS, 
Counsel for Respondent. 
A. ~LOWEN, 
By Counsel. 
The following is a copy of the exhibit filed by the defendant 
in this cause, which is in these words: 
In the County of Pittsylvania, Virginia. 
MEETING OF THE COUNTY SCHOOL BOARD. 
Chatham, Virginia, ~{arch 7, 1938 . 
. 
Present: Mr. J. R. Arnn, Chairman, 1\fr. J. H. Terry, Mr. 
E. L. Cox, Mr. 1\f. C. Huffmond, 1\tfr. B. L. Harvey; 
page 36 } Mr. Georg·e T. Hubbard, Dr. A. 1f. Owen, l\{r. R. 
H. Reynolds. 
Dr. L. 0. \Vomack, member of thA Trustee Electoral Board. 
1\fr. F. B. Watson, Superintendent of Schools of Pittsyl-
vania County. 
Mr. Arnn: The School Board will please come to order. 
· We have a note from the Trustee Electoral Board. (Reads) : 
''A meeting; of thP. School Trustee Electoral Board for 
Pittsylvania County, Virginia, was held on the 23rd day of 
February, 1938, for the purpose of appointing the members 
of the County School Board of Pittsylvania County, Virginia. 
"At which meeting, it appearing to the said School Trus-
tee Electoral Board that there are 'racancies in Banister and 
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Staunton River Districts which should be filled at this time. 
Therefore, the said .School Trustee Electoral Board, have 
this·, the 23rd day.of February, 1938, appointed as a member 
of the County School Board for Banister District, George T .. 
Hubbard, Gretna, Va., R. F. D., and for Staunton River Dis-
trict, Robert H. Reynolds, Long Island, Va., R. F. D., for the 
unexpired term of four years, ending July 1, 1940, and their 
tenure of office to commence with the date of their qualifica-
tion.. · ' 
SCHOOL TRUSTEE ELECTORAL BOARD, 
PITTSYLVANIA COUNTY, VA. 
L. c. WO~fA.CI-c, I 
V. A. MOTLEY." 
page 37 ~ Dr. Owen: ~1:r. Chairman, I would like to make 
a· statement, place. (Reads the. following state-
ment): 
Gentlement, I understand that I ·would be officially notifi.ed 
that ~Ir. Robert Reynolds ·had been appointed as member of 
the School Board for .Staunton River District by a· recently 
appointed Trustee Electoral Boai.·d. I reg-ret that this has to 
come up and that I have to take the position \Vhich I do in 
regard to it. 
I wish to state that I have nothing but the highest regard 
and ki.hd personal feeling towards Robert Reynolds, and my 
actions are not dirP.cted at him from a personal standpoint. 
Never have I sought public office, not is it my intention 
to seek one. I have, however, always been deeply interested 
in .the public schools of this County, and have done all in my 
power to promote the interest of schools. I was years ago a 
member of thP. School Board from Staunton River District 
for about five years. When a vacancy was created last No-
vember, I was approached by a number of responsible citizens 
of my District to offer as a candidate for member of this 
board. At first I refusP.d, since I have a considerable rural 
medical practice to which I devote my time. However, after 
I was approached several times, I consented to all.ow my name 
to be presentP.d and on December 2, 1937,. I was appointed by 
thP. Electoral Board, composed of C. D. Bryant, Frank Mar-
shall and H. E. Spessard, which men have to my knowledge 
composed the School Trustee Electoral Board since 1928 or 
earlier, and at the time there were presented for 
page 38 .~ consideration of that Board, entered by petition,. 
· letter, or personal interview, tl1e additional names 
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of Grayson Jacobs, H. L. Brt;tmfield, and J. W. l{eesee, all 
men of high standing in my District. ' 
I was duly notified of my appointment, took the oath of of-
fice, presented myself to this Board, and recognized as ll: niem-
ber on December 6th, and have acted as such since that time. 
It has always beP.n my idea that the School system of this 
State and County should not be used for a political purpose . 
or to further the personal g·ain or whims of any pereon or 
group of persons. However, I am convinced that any atte1npt 
to replace me or any n1ember of this board at this time is 
prompted by such a motive on the part of a small group in 
Pittsylvania County, and this assertion I make advisedly, 
throu.gh reluctantly, and for the reason that I do not desire to 
see such a .situation come into existence in our school Rys-
tem, and in my opinion no such situation had heretofore ex-
isted~ I am declining to relinquish my rig·hts to this office to 
which I have been appointed by a duly acting board. 
I feel that I should n1ake a further statement regarding , 
the motive mentioned above, which conclusion has beeri 
reached from information given me from reliable sources, 
statements sig·ned by parties who are or have been in a posi-
tion to know, and from direct personal information. 
Within a few days after the death of ~Ir. vV. W. 1\{oses, 
member of this board from my district, wo1~d was sent. to Mr. 
Grayson Jacobs that 1\fJ'. Robert ·vaden, State 
page 39 ~ Senator from this district and our County, wanted 
to see him. In answer to this'message, 1\1r .• Jacobs 
went to thP. home of Senator Vaden, where he met, among 
others, Senator Vaden, Mr. Tom Clark, Chairman of the 
County Democratic Con1mittee, Dr. L. C. Womack, former 
member of the Board of Supervisors, and Dr. H. ,r. Fitz-
gerald, l\fayor of Chatham, the last three being from the town 
of Chatham, none of \Vhom are residents of Staunton River 
District.' They sug·gested to Mr. Jacobs that he be an appli-
cant for member of School Board to fill vacancy created by 
J\IIr. Moses, to which he consented, and he was given a peti-
tion to be circulated in his behalf by a friend of mine of good 
standing, and there was about 250 names secured thereto. 
This petition was presented to the Electoral Board bv thi~ 
party before any appointment 'vas made. " 
About a week after my appointment on December 2, 1937, 
Senator R. C. Vaden \vent to see Grayson Jacobs in person 
about this matter, and later Mr. Virgil l\fotley and Dr. Fitz-
gerald. A conference of these gentlemen was held, and Gray-
son Jacobs was told in substance that a method had been de-
vised to remove the old Electoral Board; that I was not legally 
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appointed, and could be removed, and that Jacobs would be 
put in my place. ' 
A petition addressP.~ to the J udg·e of the Court of this 
County was circulated, asking for an imn1ediate appoint-
Inent of a School Trustee Electoral Board in the place of 
1\tiessrs. Bryant, 1\1arshall and Spessard, it seeming· they were 
not appointed in 1934 ·within thirty days after July 1st by the 
,Judge, but were allowed to hold over, and using as one of the 
grounds the fact that the then acting Board did not 
page 40 ~ give sufficient notice of the meeting at which I was 
appointed. 
This petition was first circulated in Staunton River Dis-
trict, and no sig11ers obtained. It was later given to Dr. H. 
V. Fitzgerald, and then signers were obtained, the. number 
of which I am not informed, presented to Judge Clement and 
shortly thereafter the Judge appointed C. D. Bryant, one of 
the old members, .and Dr. L. C. Womack and V. A.. Motley. 
Soon after learning of the appointment of the last named 
board, I heard run1ors that there would be an attempt to re-
place me on the_ Board. l{nowing 1\fr. V . .A. ]\{otley, 'vho has 
been my friend for years, I went to him in reg·arcl to this 
rumor. J\!Ir. 1\{otley told me hP. was going to remove the whole 
Board if he could, and if he could not, he was going to remove 
such members as he could. I told him if he removed the whole 
Board, to remove me also, and if not, to let me stay on, as 
nothing could be accomplished by removing me. To this lw 
said; "Doc, that's my idea exactly. I may have to remove 
you, reappoint you, and you requalify. '' I told him that was 
all right. liP- then asked me would I mind seeing Giles Vaden 
and Robert Vaden about this. I told him he could see Robert 
Vaden, who knew me "·Tell, and if they t~ought necessary, to 
call me or come to my house. 
A few days later I approached 1\tir. lVIotley to explain that 
if a petition was presented in behalf of Robert Reynolds, that 
it was circulated 'vith the understanding that if I could· not 
be kept on the Board, Robert Reynolds was the next choice. 
This was the understanding·, and I merely wanted Mr. Motley 
to know. He then inforn1ed me that he had had 
page 41 ~ orders to remove the whole board, and if he could 
not, hP. had orders to remove what he could, and 
said; "That takes in You." I have not talked to 1\:fr. :LVI otley 
since. 
In view of thP. abo_ve facts, which I felt I should give you, 
and which in my opinion come from the most reliable sources, 
some from signed and witnP.ssed statements, which I have, I 
felt that there is being· an attempt made to use the school sys-
-ten1 for personal or political g·ain. This I hope will never be 
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the case, and so long as I can prevent, will not. I regret that 
this situation has arisen, causing me to frankly tell what I 
know about it. 
If it is the desire of this B·oard today to recognize the ap-
pointment of l\1:r. Reynolds, I will retire from the meeting 
and seek my redress in other ways. If not, I shall remain 
until removed by proper legal order. 
Mr. A.rnn: :Nir. Reynolds, do you have any statement you 
would like to make f · 
l\Ir. Reynolds: Yes, sir. Gentlemen of the Board-this 
was a clear understanding on the part of the people who are 
concerned about this matter at Staunton River District, that 
there was a vacancy, due to the fact that no notice was given. 
Th~ people did not know the Doctor was going to be put on 
the Board until after the appointn1ent was made. I was 
approached with the understanding- that there was a vacancy, 
and a petition was circulated-not against Dr. Owen, but 
for me,-that I was the choice, in case the ·Board saw fit not 
to confirm Dr. o,ven. A.nd so it is in behalf of 
page 42 ~ son1e of the best citizens of the District that sup-
ported me that this appoinhnent was made. 
Mr. A.rnn: Thank you, Mr. Reynolds. 
:.M~. Terry: I move we go into exe~uth::e session. 
:i\!Ir. Cox: I second the motion. 
(1\fotion carried.) 
1\fr. Arnn: The School Board will go into executive ses-
slon. 
(1\IIr. Watson retires from room.) 
Mr. Arnn: I will ask you gentlemen to vavate fo'r a few 
minutes. 
(1\fr. Reynolds and Dr. Owen retire from room.) 
Dr. \Vomack: At a meeting held onc·e; someone made 
the ren1ark that 1'Ir. Bryant was a 1nember of the school sys-
tem, and therefore had the rig·ht to remain. Don't yon re-
member? 
Mr. Arnn: I don't remember. How long ago was that, 
Doctor? 
Dr. Womack: That was when we had that meeting here. 
l\fr. Hubbard: I think if you get Section 53 of the Amend-
ments, I think you will find you are entitled to stay in here_ 
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(Dr~ W orilack remains in room.) 
page 43 ~ Mr. Arnn : ·This meeting, I suppose, is a meet-
ing to decic}.e what member we shall seat-whether 
Dr. ~Owen- or Mr. Reynolds. Is there any discus~ion of t.he 
suQject? · 
1\'Ir. Terry: We would have to have a motion-
- Mr. Hubba1·d: 1\{r. Chairman, is the meeting· open for dis-
cussion Y 
Mr. Arnn: Yes, sir: 
Mr. Teri·y: We will have to have a motion, and then dis-
cuss it-which one, we are going· to 'seat . 
. Mr. Cox: I make a motion, if it is in order, to seat Dr. 
Owen. · 
l\{r. Terry: I second the motion. 
Mr. Arnn: It has been moyed and seconded that we seat 
Dr. ·Owen. We 'vant a recorded vote on that. 
. Mr. Harvey: That is · 9pen for discussion Y 
Mr. Arnn: Yes,. that is open for discussion, unless there 
is some other nomination. Any other nomination' (Pause.) 
Anv discussion on the subject Y 
.. Mr. Cox: l move we close it, if there is no dis-
page 44 ~ cussion of it. . 
1\fr. Arnn': Is there any discussion of whether 
·we seat Dr. Owen or 1\{r. Reynolds? 
· Mr. Hubbard: If it is open for discussion, the way I see 
i.t~ it looks like Mr. Reynolds said-the law is to advertise 
for two weeks b~fore a new member is appointed, and was. 
that done? 
Mr. Arnn: I don't know. I never did see the minutes of 
the meeting. 
Mr. Hubbard: I never did see it. That is all I can sav. 
Mr. Arnn: Are ·you ready for the question~ .. 
Mr. Terry: Better take a recorded vote. 
{The following vote 'vas taken) 
E. L. Cox, Aye. 
George T. Hubbard, No. 
B. L. Harvey, Aye. 
J. R. Arnn, Aye. 
M. C. Huffmond, Aye. 
J. H. Terry, Aye. 
Five ayes and one no. 
Mr. Terry: I am going to ask Mrs. Moschler to come in. 
(Mrs. Moschler comes in.) Will you take this dictation? 
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''This Board has considered the statement made 
page 45 r by Dr. Owen and Mr. Reynolds. This Board feels 
that since. Dr. Owen was appointed, has qualified, 
and been recognized by this Board as a member from Staun-
ton River District, to :fill the vacancy by the death of W. W. 
Moses, and has not been removed by any legal proceedings, 
that this Board cannot rooognize the appointment o.f 1\Ir. 
Reynolds made at a later date. To do so, would be placing 
the Board in the position of deciding a judicial question and 
performing a judicial function. This decision of the Board 
is not to be considered as reflecting in any manner upon any-
one.'' 
I wish you would write that and bring it back in here. 
'This will be open to the public now. 
Mr . .A.rnn: ..c\.ftcr we read this statement. (Reads decision 
of the Board.) Is that your-all's' wish? Mr. Hub-
bard, there seems to be no objection on your partY The door 
is now open for the public. 
(Dr. Owen and Mr. R-eynolds return.) 
l\rlr. Arnn: I will reau this statement, givh:~g the decision 
of the Board. 
(Again reads above statement.) Would it be necesRary 
to sign this f 
1\!l:r. Terry: That is our resolution-yes. 
(:Wlr . .A.rnn signs statement g·iving decision of the Board.') 
l\1:r. Terry: Just call the roll and let them vote on it. 
1\{r. Arnn: They have voted on it once, but I will 
page 46 } get it on this : 
Mr. H u:ffond, Aye. 
'1\tlr. Cox, ... liye. 
Mr. Harvey, Aye. 
1\tfr. Hubbard, No. 
1\fr. Terry, Aye. 
1\.fr. Arnn, Aye. 
This, I think, disposes of that matter. We are ready now 
to take up any business that comes before the School Board 
-school matters. 
1\tir. Terry: We have got a long ways to do today. We had 
better get to work. 
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State of Virginia,. 
County of Pittsylvania, to-wit: 
I, Nancy Watson, Clerk of the School Board for the County 
of Pittsylvania, do certify that the foregoing is a true copy 
of an extract of a n1eeting of 'the Pittsylvania County School 
Board, held at its office in Chathan1, Virginia, on ~{arch 7, 
1938. 
Given under 1ny hand this the 9 day of 1\Iay, 1938. 
NANCY ~f. vVATSON, Clerk. 
The following is a CO!)Y ·of an exhibit filed in this cause, 
which is in these words : 
page 47 ~ Virginia: 
In the Clerk's Office of the Circuit Court for the County 
of Pittsylvania, at the ·Courthouse thereof on Monday the 
6th day of December, 1937. 
This day appeared A. ~I. Owen who had been appointed 
Trustee for Staunton River ·School District of Pittsylvania 
County, and subscribed and took the oath of office prescribed 
by law. 
Teste: 
E. E. FRIEND, Clerk. 
A Copy-Teste: 
E. E. FRIEND, Clerk. 
The following is a copy of the Stipulation of Facts filed in 
this cause, which is in these words : 
R. H .. Reynolds 
v. 
Doctor A. ~L Owen. 
STIPULATION OF PARTIES AS TO FACTS. 
It is agreed and stipulated between the parties to this 
proceeding : 
(1) That the respondent, Doctor A. 1\I. Owen, qut;tlified as 
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School District for Pittsylvania County and subscribed and 
took the oath of office prescribed by law in case of lawful 
appointment, in the Clerk's Office of the Circuit Court of· 
Pittsylvania County on :a.fonday, Decen1ber 6, 1937, but it is 
not agreed that his appointment was lawfully made. 
(2) That tlte respondent, Doctor A .. lVI. Owen, entered upon 
the discharge of his duties as such n1ember of said board and 
attended and participated in the meetings of said 
page 48 ~ board on Decen1ber G, 1937, January 3, 1938, Feb-
ruary 7, 1938, March 7, 1938, and April 4, 1.938, 
and deliberated and voted in all of said meetings, but it is 
not ag1:eed that his acts are lawful or that he was a lawful 
member. 
(3) That C. D. Bryant, Frank Marshall, and H. E. Spessard 
acted as the .School Trustee :mlectoral Board from the times 
of their respective appointments and qualification as shown 
in the petition until January 10, 1938; that they performed 
the duties of said board continuously during that period of 
time; that no other man or men assumed to act as the School 
Trustee Electoral Board of Pittsylvania County during the 
period in question and that they were recognized as such 
School Trustee Electoral Board by the public generally, but 
it is not agreed their acts after August 1, 1930, were valid 
and lawful. 
( 4) That neither the Circuit Court of Pittsylvania County 
nor the Judge thereof in vacation made any appointment of 
a School Trustee Electoral Board or any n1ember thereof 
from July 24, 1930, until January 10, 1938. 
R. H. REY:NOLDS, 
By N. E. CLEl\1IDNT, 
Counsel for R. H. Reynolds. 
DR. A. 1\tl. OWEN, 
By 'CARTER & WILLIA1\1:S, 
LANGHORNE JONES, 
Counsel for Doctor A. 1\ti. o"Ten. 
page 49 ~ And now at this day, to-wit: 
Virginia: 
· At a Circuit Court continued and held for the County of 
Pittsylvania, at the Courthouse thereof on Saturday the 28th 
52 Supreme Court of .. .Appeals of Virginia 
day of May, in the year of our Lord one thousand nine hun-
dred and thirty-eight, being the same day and year first herein 
mentioned. . . 
·This cause came on this day to be heard on the petition 
of. plaintiff :filed at the March Term of this Court, on the writ 
s~ryed on Dr. A. M. Owen, returnable to this term of courtt 
on the demurrer filed at this term of the court to said pe-
tition, which grounds of demurrer therein stated, which i\vere 
overruled by the Court, to which ruling of the court the de-
fendant by counsel excepted; on defendant's answer I to said 
petition filed at this term of court, and on motion of plaintiff 
by counsel the court struck out so much of said answer as 
was mentioned in paragraph 11, beginning on page 3, which 
reads as follows: "But this respondent alleges that it was 
well known to the public in general in Staunton River Dis-
trict, particularly that said School Trustee Electoral Board 
, was to appoint a n1ember of the School Board for Pittsyl-
vania County, Virg·inia, from Staunton River District to fill 
the vacancy and for the unexpired term of W. W. ~loses, de-
ceased, and in truth and in fact the said School Trustee Elec-
toral Board had before it numerous letters and petitions on 
behalf of at least four persons, citizens of Staunton River 
District besides and in addition to the name of your respond-
ent and that said members of said board had numerous ver-
bal req~ests and recommendations on behalf of 
page 50 ~ said persons by said board for the vacancy on 
school board of said county and your respondent 
believes it to to true and therefore alleges that recommenda-
tion WaS Inade to said board by at least 350 to 400 residents 
of Staunton River District before this respondent was ap-
pointed.'' 
And thereupon by agreen1ent of parties by counsel, this 
cau·se came on this day to be heard on said petition and an-
swer and stipulation of facts hereby made a part of the record 
and was argued by Counsel. 
Upon con~ideration whereof the -Court being of the opin-
ion that the appointment of Dr. A. M. Owen as member of 
the County School Board of Pittsylvania County, Virginia, 
on December 2nd, 1937, was illegal and invalid doth so decide; 
and the Court being of the opinion that the appointment of 
petitioner R. H. Reynolds on the 23rd February, 1938, as mem-
ber of said County School Board was a valid and legal ap-
pointment doth so decide; and that the said R. H. Reynolds is~ 
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ttict, his term beginning on date of his qualification, ancl con-· 
tinning· to expiration of the terrn ending June 30, 1940. 
And it is ordered that the Clerk of this Court do hand to 
the Chairman of the School Board for said County a certi..~­
'fled copy of this order, to be read by him to the said School 
Board at its next meeting·. 
It is ordered by th_e Court that the said R. H. Reynolds, 
plaintiff, do recover of the defendant Dr. A. M. Owen his 
costs in this behal! expended, for which an execu-: 
page 51 ~ tion may issue if requested. -
' To all of the foregoing the defendant, Dr. A. M. 
Owen, by counsel, excepted. 
The defendant, Dr. A. 1\L Owen, indicating his purpose 
to apply to the Supreme Court of Appeals for a writ of error 
and supersedeas the execution of this order is suspended for 
sixty days upon the giving of' a bond in the sum of $300.00, 
conditioned according to la,v. 
The following is a copy of the notice to copy the record, 
filed in this cause the 6th day of June, 1938, which is in these 
words: 
To R. H. Reynolds: 
TAI{E NOTICE that on the 9th day of June, 1938, thH 
undersigned will apply to the Clerk of the Circuit Court of 
Pittsylvania County, for a transcript of the record in the 
cause of R. H. Reynolds against Dr. A.M. Owen, for the pur-
pose of presenting the said transcript to the Supreme Court 
of Appeals of Virginia, along with a petition of a writ of 
error and supersedeas to the Judge of said Court, rendered 
in said cause on the 28th day of May, 1938. 
Dated this 4th day of June, 1938. 
LANGHORNE JONES and 
CARTER & WILLIA1\1:S, 
·Counsel for Dr. A. J\L Owen. 
A.M. OWEN, 
By Counsel. 
Legal service of the foregoing notice is he1~eby 
page 52 ~ accepted this 6 day of June, 1938. 
N. E. CLEMENT, 
Atty. for R. H. Reynolds. 
- ·, 
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State of Virginia, 
County of Pittsylvania, to-,vit: 
- I, E. E. Friend, Clerk of the Circuit Court for the County 
of Pittsylvania, in the State of Virginia, the same being 
a Court of record, do hereby certify that the foregoing is a 
copy of the record in cause late pending in the Circuit Court 
for the County of Pittsylvania of R. H. Reynolds against Dr. 
A.. J\L Owen. And I further certify that notice ·was given 
N. E. 'Clement, attorney for the plaintiff, as required by Sec-
tion 6339 of the Code of Virginia. 
In testimony whereof I hereby set my hand at Chatham, 
Virginia, Jhis the 13th day of June, 1938. 
E. E. FRIEND, 
Clerk of Circuit Court for County of 
Pittsylvania, Virginia. 
Fee for copy of record, $20.00. 
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